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IN EXERCISE of the powers conferred on the Minister of Finance and Development Planning
by section 130 of the Public Procurement and Asset Disposal Act, the following Regulations
are hereby made —

Citation

Interpretation

PART 1 — Preliminary

1. These Regulations may be cited as the Public Procurement and Asset

Disposal Regulations, 2006.

2. In these Regulations, unless the context otherwise requires —

“accounting officer” means the designated accounting officer of a procuring and
disposing entity or, where none has been so designated, the Permanent
Secretary of a procuring and disposing entity;

“award” means a decision by the Board, any of its committees or any other
subsidiary body of a procuring entity to which the Board may delegate
powers of adjudication and award within specified financial ceilings, to
determine the successful bidder;

“best practices” means industry standards;

“bidnotice” meansany advertisement by which eligible providers are invited to
submit written offers to provide works, services and supplies, or any
combination thereof;



“bid subshission methods” means documents containing instructions on the
method of bid submission;

“Contracts Committee™ means the Ministerial Tender Committee or the District
Tender Committee;

“disposal process” means the successive stages in the disposal cycle, including
planning, choice of procedure, measures to solicit offers from bidders,
examination and evaluation of such offers and award of contract;

“dual envelope method” means a one stage-two envelope method of bid
submission in which a bid is submitted in an outer sealed envelope,
containing two separately sealed and labelled envelopes, marked and
containing separate technical and financial proposals which are opened on
different dates, in separate bid openings;

“direct procurement method” means a sole source procurement method for
requirements where exceptional circumstances prevent the use of
competition;

“emergency procurement” means a procurementundercircumstances which are
urgent, unforeseeable and not caused by any dilatory conduct of the
procuring entity;

“fixed budget selection” means selection of a bidder with the best technical bid
who is within the budget;

“foreign provider” means aproviderwho is not acitizen of Botswana and whose
operations are not based in Botswana;

“framework contracts” mean a contractual arrangement which allows the
procuring entity to procure works, services or supplies that are needed
continuously or repeatedly at an agreed price over a period of time,
through the placement of a number of orders;

“guidelines™ means any advice given by the Board through any circular thatmay
be issued to procuring and disposing entities in accordance with section
28 of the Act;

“INCOTERMS” means the international commercial terms, issued by the
International Chamber of Commerce;

“least cost selection — services” means the cost selection evaluation method set
out in Part V of the Fourth Schedule;

“least cost selection—supplies and works” means the cost selection evalvation
method set out in Part IV of the Fourth Schedule;

“local provider” means a company registered in Botswana irrespective of
whether or not it is wholly owned and controlled by citizens of Botswana;

“open international bidding™ means a procurement or disposal method open to
competition and participation by all providers through advertisement of
the procurement or disposal opportunity and which specifically seeks to
attract foreign providers;

“open domestic bidding” means a procurement or disposal method open to
participation on equal terms by all providers through advertisement of the
procurement or disposal opportunity in the Gazette and in a newspaper of
wide circulation in Botswana;

“procurement method” means the methods defined in Part V;

“procurement process” means the successive stages in the procurement cycle
including planning, choice of procedure, measures to solicit offers from
bidders, examination and evaluation of such offers, award of contract and
contract management;
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“provider” means a natural person or an incorporated body including a
consultant, contractor or supplier, licensed by a competent authority to
undertake business activities;

“quality and cost based selection” means a procurement method defined in
regulation 76 (2);

“quotation procurement method” commonly referred to as “proposal
procurement method” means a simplified procurement and disposal
method which compares price quotations or proposals obtained from a
number of providers;

“responsive bid” means a bid which conforms to all the terms, conditions and
requirementsof the solicitation document without any material deviation,
reservation or omission therefrom;

“single envelope submission method” means a one stage single envelope
method in which a bid is submitted in one sealed envelope which is
opened on the specified date and time in a single bid opening;

“standardisation policy” means a policy of standardisation approved by Cabinet
through a Cabinet Directive;

“statement of requirements” means documents prepared by a procuring entity
providing a correct and competitive description of the subject of the
procurement for the purposes of creating fair and open competition; and

“third party procurement provider” means any provider of services to whom
procurement or disposal functions of a procuring and disposing entity is
contractually assigned.

3. (1) These Regulations shall apply to all public procurement and asset
disposal, except procurement determined by the Board to require a different
procurement procedure, for purposes of national security or any other reason the
Board may think reasonable.

(2) disputesregarding the applicability of the Actand these Regulations shall
be submitted, in writing, with all supporting documentation, to the Board.

(3) The Board shall decide upon a dispute referred to itunder sub-regulation
(2) within 10 days.

(4) The Board shall, by notice published in the Gazette, periodically publish
alist of the procuring entities which are subject to the Actand these Regulations.

4. (1) Whereanintemational agreement requires a procuring entity to use an
alternative procurement procedure, such entity shall apply to the Board for
permission to use such altemative procedure and shall submit, together with the
application, supporting documentation that shall include a copy of the
international agreement embodying the obligation.

(2) TheBoard shall consideranddetermine whether to approvethe application
made under sub-regulation (1), within 10 days of such application.

(3) Thedecision of the Board rendered in accordance with the provisions of
sub-regulation-regulation (2) shall be final and shall not be capable of being
reviewed by the Independent Committee.

PART Nl — Procuring Entities
5. A procuring entity shall be composed of —

(@) an accounting officer or his or her representative; and
(») the Ministerial Committee,



6. A procuring entity shall be responsible for the management of all
procurement activities within its jrisdiction in accordance with the provisions
of the Act.

7. (1) The accounting officer shall, in considering persons for appointment
to the Ministerial Committee, recommend to the Board the appointment of
persons —

(a) atappropriate levels of decision making;

(b) from more than one discipline;

(¢) from different departments; or

(d) with experience in public procurement.

(2) The accounting officer shall have overall responsibility for the execution
of the procurement process in the procuring entity and, in particular, shall be
responsible for —

(a) procurement planning;

(b) providing a certification confirming the availability of funds to support

the procurement activities;

(¢) investigating all complaints by providers;

(d) submitting copies of any complaint received and reports of the findings

thereof, to the Independent Committee;

(e) ensuring thatthe implementation of the awarded contract isin accordance

with the terms and conditions of the award: and

() executing the decisions of the Board.

(3) Anaccounting officer or any person authorized by him or her shall make
a certification as to the availability of funds prior to any procurement activity
and before the awarding of the contract.

(4) A certification confirming the availability of funds shall be in the
standard form set out in the First Schedule.

8. (1) Each Ministerial Committee shall be composed of —

(a) a Chairperson;

(b) a Vice-Chairperson;

(c) other members, not exceeding 3, appointed by the Board on the reco-

mmendation of the accounting officer, in writing; and

(d) aSecretary, who shall attend meetings, and participate in the deliberations,

of the Ministerial Committee, but shall not have the right to vote;

(2) A Ministerial Committee may co-opt advisers to assist it in the discharge
of its functions, but the co-opted members shall not vote.

(3) Membership of a Ministerial Committee shall not exceed seven persons.

(4) The accounting officer shall inform the Board of the composition of the
Ministerial Committee and the qualifications of its members.

(5) Members of a Ministerial Committee shall be appointed with regard to
their technical competence, skills mix and levels of skills required for the
discharge of the functions of the Committee.

(6) The Minister may, on the advice of the accounting officer, by notice
published in the Gazette, amend the composition of a Ministerial Committee.

9. (1) A Ministerial Committee shall be responsible for —

(a) ensuring compliance with the provisions of the Act and best practices in

all procurements; and

(b) liaising directly with the Board on any matter within its jurisdiction.
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(2) Without prejudice to the generality of the provisions of sub-regulation
(1), a Ministerial Committee shall —

(a) recommend to the Board the procurement procedure to be employed for

a procurement;

(b) recommend to the Board the type of bidding documents to be used fora

procurement before issue of a solicitation document;

() preside over and manage public bid openings;

(d) recommend technical, financial or combined technical and financial

evaluation reports to the Board for adjudication and award of contracts;

{¢) prepare contractdocuments inlinewith the authorised evaluation re port;

() propose the delegation of authority to a procurement unit; and

() provideovenall guidance on procurement development within the procuring

entity,

10. (1) Subject to the provisions of the Act and these Regulations, a
Ministerial Committee shall regulate its own procedure.

(2) A Ministerial Committee shall meet at least once a month for the
discharge of its functions.

(3) There shall preside at every meeting of a Ministerial Committee —

(a) the Chairperson;

(b) in the absence of the Chairperson, the Vice Chairperson; or

(c) intheabsence of the Chairperson and the Vice Chairperson, such member

as the members present shall elect from among themselves for the
purpose of the meeting.

(4) The quorum at a meeting of a Ministerial Committee shall be four
members.

(5) A decision of a Ministerial Committee on any matter shall be by a
majority of the members present and voting at the meeting and, in the event of
an equality of votes, the Chairperson shall have a casting vote in addition to his
or her deliberate vote.

(6) A decision of 2 Ministerial Commitiee shall not be rendered invalid by
reason only of a vacancy in the membership of the Ministerial Committee or by
reason only that a person who was not entitled tositas a member sat assuch a
member.

(7 The Secretary shall record the minutes of the proceedings of the
Ministerial Committee, but shall not vote at any meeting of the Ministerial
Commitiee,

(8) Where a member is present at a meeting of a Ministerial committee at
which any matter which is the subject of consideration, and in which matter the
member has a direct or indirect interest in his or her private capacity, is to be
discussed, he or she shall forthwith upon the commencement of the meeting
disclose such interest to the Committee, and shall not, unless the Committee
otherwise directs, take part in any consideration or discussion of , or vote on, any
question with respect to that matter.

(9) A disclosure made under subsection (8) shall be recorded in the minutes
of the meeting at which it is made.

(10) A member who contravenes the provisions of subsection (8) shall be
guilty of an offence and liable to a fine not exceeding P500.00 or to
imprisonment for a term not exceeding six months, or to both,



11.

The accounting officer shall cause (o be established a procurement unit

staffed at an appropriate level consisting of such number of members as the
accounting officer may determine.
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A procurement unit shall —
manage all procurement and disposal activities of the procuring and
disposing entity, except adjudication and award of contracts;
implement the decisions of the Ministerial Committee;
liaise directly with the Board on all matters pertaining to the Board;
plan the procurement by the procuring entity;
recommend procurement procedures to the procuring entity;
check and prepare statements of requirements;
prepare tender documents;
maintain lists of suppliers;
evaluate or manage the evaluation of bids;
prepare contract documents;
issue approved contract documents;
administer and manage contracts once placed;
arrange payments to contractors;
maintain and archive records of procurement;
prepare monthly reports for the Ministerial Committee;
coordinate projects and liaise with the procuring entity’s departments
about all other aspects of their procurement;
act as a procurement coordinator for the user department of the procuring
and disposing entity; and
liaise with the Secretary to the Ministerial Committee to ensure that
submissions to the Ministerial Committee are correct and submitted on
time.

(1) In the discharge of its functions, a procurement unit may —
nominate persons to evaluation committees for approval by the Ministerial
Committee;
obtain such independent advise as may be necessary;
ensure compliance with the provisions of the Act, Regulations and best
practices;
manage bid proposals and pre-qualification submissions and make
recommendations to the Ministerial Committee;
advertise tender opportunities;
sell tender documents;
issue tender clarifications; and
receive tenders.

(2) A procurement unit shall coordinate submissions to the Ministerial
Committee concerning its disposal and procurement needs as well as the needs

of any
14,

user department.
(1) Where a procurement unit disagrees with the Ministerial Committee

concerning any decision relating to the application or interpretation of any
procurement or disposal method, process or practice, it shall state the reasons for
its disagreement and may —

(@
®)

submit thosereasons to the Ministerial Committee for review; and

if the matter is not satisfactorily resolved within a period of 5 days
following the decision of the Ministerial Committee, request an
independent review on the matter, by the Board.
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(2) A member of a procurement unit shall not, while he or she is a member of
the procurement unit, sit in any Ministerial Committee.

15. Accounting officers, procurement units and Ministerial Committees
shall act independently in relation to their respective functions and powers.

16. (1) An accounting officer may delegate the procurement function of a
procuring entity to another procuring and disposing entity or to a third party
procurement provider, which shall be based on —

{a) thresholds established by the Board and which shall be lssued by the

Board;

{b) the sub-division having the required number of personnel to allow it to
setup the structures necessary to execute the procurement function as
in the parent procuring entity; and

{c) thesub-division having the capacity to fulfil the recording, reporting and
aocamtablhtyrequn'ememswlnchﬂ)epm'embpdy isrequired to comply with.

(2) Notwithstanding the delegauon referred to in sub-regulation (1), the
accounting officer shall remain accountable for all decisions taken by the
procuring entity.

17. (1) A procuring entity shall determijne the need, in each particular case,
to acquire third party procurement services in the discharge of its procurement
functions.

(2) Aprocuringentityshall,in making aninvitation for third party procurement
services —

(a) request applications for the rendering of such services from among firms

registered with the Board;

(b) follow the procedures laid down in the guidelines; and

{¢) secure prior written assurance of the accounting officer that funds are
available, to pay in full and on time for such services.

18. (1) A procuring entity shall maintain records of its procurement
proceedings for a period of seven years from the later date of any of the
following —

(a) the decision to terminate the procurement action; or

(b) the contract award; or

(¢) completion of the contract or the settlement of the dispute, whichever comes

earlier, and thereafter for an additional year where a contractis on going
or is challenged.

(2) Therecords of the procurement process of a Ministerial Committee shall
be open for inspection by the Board during working hours.

19, (1) Procuring entities of the Defence Force, Police Service and other
security organs of the State may conduct their procurement through an open or
restricted list basis.

(2) Where the procuring entities referred to in sub-regulation (1) procure
through restricted bidding, they shall —

(a) obtain prior written approval of the Board;

(b) first commit themselves to a progressive reduction in procurement

through the restricted list; and

{(¢c) obtain the consent of the Board to the procurement procedures that shall
apply to each category of procurement activity on the restricted lists.

(3) Unless otherwise provided under the Act or these Regulations, the
Defence Force, Police Service and other security organs of the State shall
comply with the provisions of these Regulations.



PART III — Public Procurement Rules and Process

20. (1) Where an international agreement or preference policy is in place
which contains provisions favourable to citizen and local providers, the Board
or its committees shall bring the agreement or the policy to the attention of the
providers and it shall cause full advantage to be taken by such providers of the
opportunities contained in such provisions.

(2) Any agreements favourable to citizen and local providers shall be
brought to the attention of such providers through a notice in a newspaper of
wide circulation in Botswana, and information on the same shall be contained in
the bidding documents.

(3) A procuring entity may decide to limit participation in a procurement
activity to a category of providers, so as to attain —

(a) development of local or citizen capacity; or

(b) compliance with provisions in agreements requiring that part of the
procurement contracts are subcontracted to such providers.

(4) When aprocuring entity decides torestrictparticipation in a procurement

proceeding on the basis of nationality, it shall include —

(a) astatement to that effect in either the bid document or pre-qualification
notice, or in both; and

(b) information on how either the reservation or preference, or both, shall be
applied.

(5) The evaluation committeeshall allow certain price preferences which do
not affect the tender price, but which are taken into accountwhen calculating the
comparative price.

(6) The following preferences shall be considered, based on the information
provided by the tenderers —

(a) local procurement;

(b) preferences based on the use of special national standards; and

(c) such other preferences as the Government may determine

(7) The Board may terminate a contract awarded where evidence is adduced
to prove that the contract was awarded contrary to the requirements of this
regulation with respect to citizen and local provider empowerment.

21. (1) All procurement records, where appropriate, shall contain the
following documents —

(a) arequest to initiate procurement proceedings;

(b) acopy of the published advertisement or shortlist;

(c) pre-qualification and bidding documents and any amendments or

clarifications thereto;

(d) records of bid openings;

(e) copies of records of all bids evaluated and any clarification responses;

() anevaluation report;

(g) acontract document;

(h) all documents related to the contracts management, including, but not
limited to, contract performance and payment, warranties, bank guarantees
and any claims;

(i) minutes of any meetings related to the procurement, including
negotiations;

() all correspondence between the procuring entity and bidders;

(k) all submissions to the Board or its committees; and

() alldecisions of the Board related to the procurement, including, but not
limited to —
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(i) the choice of procurement procedure,
(ii) the approval of bidding documents,
(iii) the approval of evaluation reports,
(iv) the contract award,
(v) theapproval of contract documents and contract amendments, and
(vi) any decision to suspend or cancel procurement proceedings.
(2) Records shall be maintained on all procurement proceedings for the
periods specified in the National Archives Act.
22. (1) The language that shall be used in all bidding documents shall be
English, and it shall be so specified in the documents.

(2) Subject to the provisions of these Regulations —

(a) minutes shall be taken at meetings that include negotiations authorised
by the Board and its committees, between a procuring entity and either
the bidders or contractors, or both; and

(b) any agreement concluded at a meeting referred to in paragraph () shall
be confirmed in writing.

23. (1) Any person intending to use anemergency procurement shall make
a request to the Board, in writing, stating the reasons for the emergency and
justification for the departure from the established procedure.

{2) An emergency procurement may be permitted only for emergencies
which could not have been foreseen by the procuring entity and which are not
the result of delays by or within the procuring entity.

(3) Where emergency procurement is permitted in sitwations which could
have been foreseen or are the result of delays by or within the procuring entity,
a plan shall be prepared by the procuring entity to indicate the steps to be taken
to prevent a repeat of similar circumstances.

24. (1) A procuring entity shall not split up procurement requirements
for works, services or supplies which could be procured on a single contract, for
purposes of avoiding a method of procurement required in Part V.

(2) Each procurement entity shall ensure that for each procurement the
method of procurement utilised is the open unrestrictive competitive bidding,
unless otherwise specified by the Board.

25. (1) Procurementrequirements shall be aggregated for all departments of
the procuring entity for the financial year or other appropriate period of time,
whichever is applicable.

(2) Supplies and works in common use by more than one procuring entity
shall be subject to common procurement, coordinated by the Board or any of its
committees.

26. (1) Procurement for framework contracts shall be subject to all the
provisions of these Regulations, except where specified otherwise in this
regulation or the guidelines.

{2) A procuring entity shall use the appropriate method of procurement for
the procurement of works, services or supplies under a framework contract in
accordance with the provisions of Part VI.

(3) Aprocuring entity shall use the standard documentation provided by the

Board for procurement under a framework contract.

(4) A framework contract shall —

(@) be concluded for a minimum period of 12 months; and

{b) have contractprices fixed and not subject to variation for the duration of
the contract,



(5) A procuring entity shall use estimated quantities or values when
concluding a framework contract and shall not make a commitment to purchase
the full quantity or value.

(6) Following the award of a framework contract, specific requirements
during the period of the framework contract shall be procured through the
placement of “call-off” or delivery orders in accordance with the provisions of
the framework contract.

27. (1) Procurement requirements shall be stated in the standard Form
provided by the Board and set out in the Second Schedule.

(2) A procuring entity shall request for and obtain the consent of the Board
before the use of a format other than that provided by the Board.

(3) The accounting officer or any authorised official shall provide a
certification confirming the availability of funds, as evidence of the availability
of budgeted or supplementary funds for the current financial year, the
procurement or allocation for subsequent years.

(4) The signature of the accounting officer or authorised official, on the
standard form stating that the procurement requirements provided by the Board
have been met, shall be evidence of approval of procurement requirements.
{5) The accounting officer shall designate a person as an authorised official for
the purposes of this regulation in accordance with internal procedures, but the
accounting officer shall retain overall responsibility for procurement for the
procuring entity.

28. (1) A pre-qualification process may be used under open interational
bidding or open domestic bidding to obtain a shortlist of bidders who have the
proven capability and resources to perform the contract satisfactorily.

(2) A pre-qualification process may be used where the supplies, works or
services required are highly complex or specialised or require detailed design.

(3) A pre-qualification process shall be open toall providers, who shall be
invited to participate in the process through an advertisement of a pre-
qualification notice containing a statement as provided in sub-regulation {5),
published in a newspaper of wide circulation in Botswana.

(4) A procuring entity shall commence a pre-qualification exercise by
completing and submitting a request forthe pre-qualification form set out in the
Third Schedule, to the Board, the Ministerial Tender Committee or the District
Tender Committee, as the case may be.

(5) A pre-qualification notice shall contain a statement of the scope of the
procurement, clearly giving the necessary details of the requirements and the
criteria for pre-qualification.

(6) The pre~qualification period shall be no less than 14 days.

(7) A procuring entity shall require providers to submit sealed, written pre-
qualification applications accompanied by such documents as the procuring entity
may require.

(8) A provider shall qualify for the pre-qualification bid on the basis of
having the highest capability and the resources for the particular procurement,
taking into account —

(a) itsexperience and past performance on similar contracts;

(b)Y its capability with respect to personnel, equipment and manufacturing

or construction facilities;

(¢) its financial position; and

(d) any other relevant criteria specified in the pre-qualification document.
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(9) The assessment of pre-qualification submissions shall be in accordance
with the requirements and criteria stated in the invitation for pre-qualification.

(10) After the assessment referred to in sub-regulation (9), the procuring
entity shall address an invitation to bid to —

(a) all providers who submitted pre-qualification applications and who meet

the specified pre-qualification criteria; or

{b) astated number of bidders, which number shall be appropriate to ensure

effective competition from among the bidders who submitted pre-
qualification applications and who meet the pre-qualification criteria.

(11) Where an invitation to bid is not addressed to all pre-qualified bidders,
the bidders selected to bid are those who satisfy the minimum cu¢ of f mark
specified in the bidding documents.

29 (1) A statement of requirements shall include —

(@) generic, functional or performance specifications of the items to be

procured;

(&) the terms of reference for the particular procurement activity;

(¢) a brief;

(d) the scope of works for a construction contract;

(e) design drawings;

() bills of quantities or the equivalent;
as may be appropriate, giving a correct and complete description of the subject
of the procurement for the purposes of creating fair and open competition.

(2) A statement of requirements shall be used to inform bidders of the
procuring and disposing entity’s requirements and to determine how closely and
effectively a bidder can mect these requirements.

(3) The description, in a statement of requirements, shall be prepared in
suchaway astoensure thatthe works, servicesor supplies are fitfor the purpose
for which they are being purchased and are of appropriate quality.

4) A statement of requirements shall use standard specification issued in
terms of the Act and these Regulations.

30. (1) A procuring entity shall state its procurement requirement for
supplies, works or services —

(@) inwriting, in the appropriate standardised bidding documents provided

by the Board; and

(b) in accordance with the type, value and relative complexity of the

particular procurement requirement.
) fz)d Any solicitation document issued by the procuring entity shall
include —

(@) an invitation to bid and instructions on the —

(i)  preparation and submission of the bid,
(ii) date, time and address for receipt of bids, and
(iii) place and time of bid opening;

{(b) a bid form;

(¢) the general conditions of contract or a statement of the general

conditions that will apply;

(@) special conditions of contract;

{e) astatement of requirements;

() aschedule of requirements and price schedule;

(g) astatement of the qualification documentation to be provided by the

bidder;

() the contract form or a statement of the contract or order documents

that will apply; and

() the formatfor securities, guarantees or other documents of security,

where required.



31. (1) A procuring entity may hold pre-bid meetings to —

{a) allow potential bidders to either seek clarification; or

{b) have access to project sites;

(2) Arrangements for pre-bid meetings shall be included in the bidding
documents.

(3) A potential bidder shall be given notlessthan 14 days’ notice of the pre-bid
meetings, and, where appropriate, such notice period shall be extended to
accommodate international methods of procurement.

(4) A pre-bid meeting shall be held for such time as is reasonable for the
particular bid, to enable bidders to consider any additional information that may
be necessary in preparing their bids.

(5) The Secretary to the Boardshall prepare minutes for all pre-bid meetings
and copies of the minutes shall be provided to all providers who purchased or
were issued with the bidding documents.

(6) Pre-bid meetings shall be managed by the procuring entity.

32. (1) The method for selection of bidders to be invited to bid shall be in
accordance with the provisions of Part I'V and shall be —

{a) by publication of a bid notice;

{b) by development of a shortlist; or

{c) on asole provider basis.

(2) A bid notice shall be published in at least one newspaper of wide
circulation, in the Gazette and in any electronic or print media as the procuring
entity may consider appropriate.

(3) ' A tender notice and an invitation to tender shall be in the standard form
approved for use by the Board.

(4) A short list of bidders shall be based on written expressions of interests
and shall include bidders who would have met the pre-determined cut of f mark
selected on the basis of —

(a) a provider’s performance record on previous projects;

(b) market knowledge of providers, where available; or

(c) whether the provider is on the register of contractors maintained by the

Board.

(5) Where asuccessful provideris to be selected from a shortlist of bidders,
the selected provider shall be the best qualified and his or her biddetermined as
offering value for money to the extent practicable.

(6) Selection of bidders from a register of providers shall be conducted to
allow for equal opportunity of selection to all registered providers.

33. (1) The bidding period shall be such length of time as is necessary to
accommodate the —

{a) location of short listed or potential bidders and the time required for

delivery or transmission of their bids;

(b) level of detail required in a bid; or

(¢) anticipated duration of the procurement process.

(2) Unless otherwise determined by the Board, the minimum bidding period
specified shall be —

(a) 6 weeks, in the case of open international competitive bidding;

(b) 4 weeks, in the case of national competitive bidding; and

{c) 2 weeks, in the case of selective tendering on the basis of a shortlist.

Pre-bid
meetings

Selection of
bidders”

Bidding
period



Clarification
of bidding
documents

Format of
bid
document

Bid submission
methods

Withdrawal
of bids

34. (1) Biddingdocuments shall stipulate the date after which bidders may
not seek clarification of the bidding documents.

(2) The date to be stipulated under sub-regulation (1) shall be determined to
allow adequate time for all bidders to receive and study the bidding documents.

(3) Anyaddendum to abidding document shall be communicated promptly,
in writing, to all bidders who purchased or were issued with bidding documents,
inorderto provide for adequate opportunity for bidders to seek clarification and
to obtain necessary responses in accordance with regulation 34 (1).

(4) An addendum to a bidding document shall be issued in writing and the
same information shall be sent to all prospective bidders.

(5) Any extension of a bidding period shall be communicated promptly, by
publication of a notice in the Gazette.

(6) Intheevent of a conflict between the content of the information contained
in the tender notice and that which is contained in the bidding document, the
information contained in the bidding document shall take precedence.

35. (1) A bid shall be structured in the format prescribed in bidding
documents approved by the Board.

(2) The procedure for signing and authorising a bid by the bidder shall be as
set out in the bidding documents.

36. (1) Bidding documents shall contain instructions on the method of bid
submission, which shall be —

(a) aone-envelope submission, in which a tender document containing the
tenderer’s financial and technical offer, is submitted together in one
sealed envelope; or

(b) atwo-envelope submission, in which the financial offer from the
tenderer is placed in one sealed envelope marked “Financial Offer”, and
the technical offer is placed into a second sealed envelope marked
“Technical Offer”, and both envelopes are placed into a third envelope
which is sealed.

(2) Bidding documents shall state that bids shall be submitted in outer
envelopes, securely sealed in such a manner that opening and resealing cannot
be achieved undetected.

(3) Bidders may use their preferred method of envelope sealing.

(4) The Board or a procuring or disposing entity shall reject any envelope,
at any bid opening, that is not sealed in such manner as is stated in
sub-regulation (2).

(5) Bidding documents shall contain instructions on the details of labelling
and references to be written out on each envelope which shall include —

(a) the procurement reference number;

(b) the name of the bidder;

(c) technical or financial information where one or two envelope submission

methods are used; and

(d) the instruction that the bid shall not be opened before the time and date
set for the bid opening.

37. (1) Bidding documents shall contain instructions that a bidder may —

(a) withdraw his or her bid, in accordance with the provisions of the bidding
documents by giving notification, to the Board, of the withdrawal of the
bid, which notification shall be authorised and submitted in the same
manner the bid was submitted;

(b) modify his or her bid; or

(¢) replace his or her bid,
at any time before the deadline for submission of bids.



(2) A notification to withdraw a bid shall be opened, read out and recorded
at the bid opening, in accordance with the guidelines.

(3) The procuring entity shall specify in bidding documents, the procedure
and deadline for withdrawal, modification or replacement of bids, which shall
be the same as the deadline for submission.

(4) A bidder withdrawing his or her bid shall, in writing, notify the
procuring and disposing entity of the withdrawal, and the withdrawalletter shall
be authorised and submitted in the same way as the bid, in an envelope clearly
marked “WITHDRAWAL”.

(5) Abidder withdrawing his or her bid may submit a new bid in accordance
with the bid submission instructions in the bidding documents.

38. (1) All bidding documents shall contain instructionsfor the time, date
and place for bid submission.

(2) Wherethe closing date falls on a Saturday, a Sunday or a public holiday,
tenders may be lodged until 10: a. m. the following working day.

(3) Tender documents submitted by courier shall only be acceptable if they
bear the appropriate tender number and description and the inscription “Tender
Documents. Not to be opened before ...... ™ on the face of the package.

(4) In addition to any other requirement in the bidding document, a bid

Bid receipt
and openings

submitted after the date and time of submission shall be returned, unopened, to

the bidder immediately or after the bid opening with the words “Late Tender”,
together with the date and time on which the bid was so received.

(5) Extension of the tender closing date shall only be grantedupon sufficient
evidence by the procuring entity, to the Board, the Ministerial Committee or the
District Committee, as the case may be, and only where there is sufficient time
to publish an amending notification before the original closing date.

(6) The procedure forthe opening of bids, which shall be in accordance with
the provisions of Parts I, IV and V and the guidelines, shall require —

(a) a public bid opening to be witnessed by bidders’ representatives, who

choose to attend; or

(b) an internal bid opening to be witnessed by at least three members of the
procuring entity’s staff, which shall include at least one member of the
Ministerial Committee.

(7) For abid opening referred to in sub-regulation (8), the procuring entity

shall —

(a) keeparecord of the opening on the prescribed form, which shall be
signed by all members of the procuring entity or procurement unit
attending: and

(b) inthe case of an internal bid opening, avail to bidders representatives a
copy of the record at such nominal fee as the Board may determine.

39. (1) Bidding documents shall —

(a) state the minimum qualifications required for a bid; and

(b) require each bidder to produce the required documentary evidence as
proof that they qualif'y for the bid.

(2) A bidder’s ability to meet the required qualifications shall form an

integral part of the evaluation process.
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PART IV — Evaluation Processes

40. (1) The accounting officer shall appoint an evaluation committee which
shall comprise not less than three members.

(2) Where members of the Evaluation Committee disagree on the results of
an evaluation, the findings and recommendations of the majority shall be stated
in the evaluation report.

(3) The evaluation report shall contain a statement of any disagreement and
the reasons therefor, further discussions held on the issue and the names of those
holding the altemative views.

{4) The Evaluation Report shall be signed by all members of the Evaluation
Committee in attendance.

(5 An Evaluation Report shall be in the format specified by the Board.

41. (1) Notwithstanding the other provisions of this regulation, a procuring
entity shall correct purely arithmeticalerrors in a bid document on the following
basis —

(a) ifthereis adiscrepancy between the unit price and the total price that is
obtained by multiplying the unit price and the quantity, the unit price
shall prevail, and the total price shall be corrected accordingly; or

(b) if thereis a discrepancy between the amount in words and the amount in
figures, the amount in words shall prevail.

(2) Bidders shall be promptly notified of any correction of errors made under
sub-regulation(1) (a), and, where the bidder does notacceptsuch correction, his
or her bid shall be rejected. .

(3) The procedure for correction of arithmetic errors shall be stated in the
bidding documents.

(4) Nowwithstandingthe provisions of this regulation, a procuring entity may
correct other minor errors or oversights, in a bid document, that are capable of
being corrected without changing the substarice of the bid.

(5) Corrections made to a bid document shall be quantified and taken into
account in the evaluation, wherever possible.

42. (1) Each evaluation to be performed under these Regulations shall be
performed in accordance with such procedure, as is set out in regulations 43 to
48, as may be relevant to the particular evaluation and in accordance with the
provisions of Part V.,

(2) A procuring entity shall seek the consent of the Board to use an
evaluation method other than one given in these Regulations.

43. (1) The quality and cost based selection evaluation method shall be
conducted as follows —

(a) both the quality and the cost of bids shall be taken into account in a
process under which technical bids are evaluated without access to
financial bids; and

(b) therelative weight 10 be given to the quality and cost components of the
evaluation shall depend on the nature of the assignment and shall be
stated in the invitation to bid.

(2) A bid submitted under the quality and cost based selection evaluation

method shall be submitted under the dual envelope submission method and
evaluated to determine the —



(a) quality, with regard to a technical bid, in accordance with —

(i) an evaluation against set criteria on a merit point system to
determine thetotal technical score for the technical bid received, and
(i) the total scores determined compared to the minimum technical soore;

(b) the total weighted cost score, with regard to a financial bid, where the

bidder reached the minimum technical score; and

{¢) the bidder obtaining the highest total score, who shall be recommended

for the award of the contract.

(3) The procedure for the quality and cost based selection evaluation of a
technical bid shall be conducted in three stages, as set out in PartI of the Fourth
Schedule.

(4) Inthis regulation, “quality and cost based selection” means an evaluation
methodology that takes into account both the quality and the cost of bids in a
process under which technical bids are evaluated withoutaccess to financial bids.

44. (1) Underthe quality-based selection evaluation method the evaluation
of —

{a) atechnical bid shall be conducted against set criteria on a merit point

system todetermine the best technical bid without access to financial bids;

(b) the quality of a bid shall be the primary factor to be considered; and

(¢) cost shall apply only to the best technical bid.

(2) The procedure for the quality-based selection evaluation of a technical
bid shall be conducted in three stages, as set out in Part I of the Fourth Schedule.

(3) Inthis regulation “quality-basedselection” means an evaluation method
that uses quality as the primary factor in a process under which technical bids are
evaluated without access to financial bids and a financial evaluation is
undertaken only for the best technical bid.

45. (1) Underthe fixed budget selection evaluation method, the procuring
entity shall indicate its available budget, and evaluation shall be considered as
follows —

{a) abidder shall be required to provide, within the stated budget, the best

possible technical and financial bids, in separate envelopes; and

{b) the bidderwiththe evaluated technical bid of the highest quality, which

is within the stated budget, shall be recommended to be awarded the
contract. '

(2) The schedule of requirements (otherwise referred to, in the bid
documents, as the terms of reference), prepared by the procuring entity, shall
contain all the necessary detail to portray the sufficiency of the budget for the
performance, by a bidder, of the expected tasks as shall be contained in the
contract.

(3) Theprocedure forthe fixed budget selection evaluation of a technical and
financial bid shall be conducted in three stages, as set out in Part III of the Fourth
Schedule.

{4) In this regulation “fixed budget selection™ means an evalvation method
that recommends the bidder with the best technical bid which is within the
budget.

46. (1) Theleastcost selection—supplies and works evaluation method shall
be used to identify the lowest priced bid, which meets all the commercial and
technical requirements of the procuring entity.
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(2) Unless otherwise expressly stated in the bidding document, a bid for the
least cost selection ~ supplies and works method shall require the use of a single
envelope submission method.

(3) Recommendation shall be made for the award of contract to the bid
whichis —

(@) qualified;

(b) technically compliant;

(¢) lowest priced; and

(d) responsive.

(4) The procedure for the least cost selection—supplies and worksevaluation
of atechnical bid shall be conducted in three stages, as set out in Part IV of the
Fourth Schedule.

(5) In this regulation, and for the purposes of regulation 47, “least cost
selection—supplies and works” means an evaluation method that recommends
the lowest price bid which meets the commercial and technicalrequirements of
the procuring and disposing entity.

47. (1) The least cost selection - services evaluation method shall be used
to identify the lowest priced bid, which meets all the commercial and technical
service requirements of the procuring entity.

(2) The least cost selection — services evaluation method shall require the
use of separate sealed envelopes for submission of technical and financial bids.

(3) The procedure for the least cost selection — services evaluation of a
technical bid shall be conducted in three stages, as set out in Part V of the Fourth
Schedule.

48. (1) The qualification selection evaluation method shall be used for
small assignments, of costs as may be determined by the procuring and
disposing entity, for which the need for preparing and evaluating competitive
bids is not justified.

(2) The procuring entity, for the purpose of soliciting bidders under the
qualification selection method shall —

(a) follow a two stage process;

(b) prepare the terms of reference;

(c) request bidders to supply expressions of interest and information
concerningtheirexperience and competence relevant to the assignment;
and

(d) establish a short-list.

(3) The procedure to be followed for the qualification selection evaluation
method shall be conducted in two stages, as set out in Part VI of the Fourth
Schedule.

(4) Inthis section “qualification selection” means amethod of procurement
used in the selection of a bidder based exclusively on the quality of the proposal
without reference to price.

49. (1) Any amendment to a bidding document by a bidder, including an
amendment of the bid price, shall not be permitted after the date and time of bid
closing.

(2) A procuring entity shall reject the bid of any bidder who attempts to
make or who has made amendments to his or her bid, as provided in sub-
regulation (1), after the date and time of bid closing and the matter shall be
reported to the procuring entity or the Board.



(3) Everybidding documentshall contain the prohibition against amending
the bid as provided in sub-regulations (1) and (2).

50. (1) A procuring entity may, in writing, request clarification on any bid
received prior to tender closure from any person connected to the bid and such
person shall, as soon as practicable, provide a written response.

(2) Noamendments tothe substance of thebid, including amendment of the
bid price, shall be sought, offered or permitted after the clarification referred to
in sub-regulation (1).

51. (1) No negotiations shall be held by a procuring entity withany bidder
who has tendered a bid to be considered under —

(a) open bidding;

(b) restricted bidding; or

(c) quotations procurement,
until after a decision on the preferred bidder has been made and approval of the
negotiation document has been given by the Board, Ministerial Committee, or
District Tender Committee under sub-regulation (2).

(2) The Evaluation Committee shall give an approval of the negotiation
document by —

(a) producing an evaluation report containing a clear recommendation for

an award of contract, and

(b) providing details of the nature of the proposed negotiations, listing the

points that are to be clarified or discussed and the objectives to be attained
in the negotiation document; and

(¢) having the accounting officer or his or her representative shall approve

the negotiation document prior to any negotiations taking place.

(3) The procuring entity shall be represented at the negotiations, held with
the preferred bidder, by at least three staff members who may negotiate the terms
of the contract, but such staff members shall not commit the procuring entity to
any contractual terms prior to confirming any such terms with the accounting
officer or his or her representative.

(4) The staff representing the procurement entity, at the negotiations, shall
submit minutes of the meeting and report, in writing, to the Ministerial
Committee, on the success of the negotiations in attaining the objectives set out
on the negotiation document.

(5) The Ministerial Committee may —

(a) approve the outcome of the negotiations in their entirety;

(b) request further negotiations on specific points; or

(c) reject and cancel the negotiations in their entirety.

(6) The results of any approved negotiations shall be incorporated into the
contract document.

(7) No condition of award shall require the bidder, under any circumstances,
to —

(a) undertake any further responsibility not specified in the bidding documents; or

(b) amend the bid price or otherwise modify the bid.

(8) The following requests, communications or confirmation shall be in
writing —

(a) request for amendments to the terms of a bid affecting the responsibilities

and tasks defined in the bidding documents; and

(b) communication or confirmation of all subsequent and supplementary

discussions or meetings.
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Negotiations 52. (1) A procurement entity shall not hold negotiations to consider a bid

under direct under the direct procurement method unless a written bid has been received and
procurement d
method evaluated.

(2) Approval of the negotiation document shall be given in accordance with
the following procedure —

(a) the procuring entity shall issue a written bidding document based on the
standard documentation, modified, as necessary, to suit the require-
ments, the value and the circumstances of the particular procurement;

(b) abiddershall be required to submita written bid in accordance with the
terms of the bidding document;

(¢) the Evaluation Committee shall evaluate the bid received to determine
its compliance with the bidding document and undertake an analysis of
value for money of such bid by comparing the bid price with prices
previously obtained through competitive procedures in respect of
similar procurement, where applicable, or a breakdown analysis of
current component costs for base items, freight and insurance elements
and taking into account the circumstances and value of the procurement;

(d) the procuring entity shall provide details of the nature of the proposed
negotiations listing the points thatare to be clarified or discussed and the
objectives to be attained in a negotiation document; and

(e) the Ministerial Committee shall obtain the Board’s approval of the
negotiation document prior to any negotiations taking place.

(3) The procuring entity shall be represented, at the negotiations held with
the bidder, by at least three staff members who may negotiate the terms of the
contract, but such staff members shall not commit the procuring entity to any
contractual terms prior to confirming any such terms with the evaluation
committee.

(4) The staff representing the procurement entity, at the negotiations, shall
submit minutes of the meeting for approval and report, in writing, to the
Ministerial Committee, on the success of the negotiations in attaining the
objectives set out on the negotiation document.

(5) The Board or any of its committees may —

(a) approve the outcome of the negotiations in their entirety;

(b) request further negotiations on specific points; or

(©) rejectand cancel the negotiations in their entirety, and shall give reasons
for the action taken.

(6) The results of any approved negotiations shall be incorporated into the

contract document.
Award of 53. (1) The bidding documents shall state the procedure to be followed for
contracts the award of contract.

(2) The exchange of letters of offer and acceptance between the procuring
entity and the successful bidder shall constitute the act of placement of the
contract.

(3) No communication in any form, that would bind a procuring entity to a
contract, shall be issued by the procuring entity unless such communication has
received the prior approval of the Board, its committees or such other authority
or person to whom the Board has delegated the power to approve
communications.



(5) Each procuring or disposing entity shall conclude a contract by the
use of —
(a) the standard form of conditions of contract approved for use by the
Board; or
(b) the contract documents stipulated in the tender documents if the
documents referred to in paragraph (a) cannot be used.

PART V — Choice of Procurement Methods

54. (1) A procuring and disposing entity shall use such procurement method
as is provided for in these Regulations.

{2) The choice of procurement method shall be on the basis of the —

{a) estimated value of the requirements; or

(b) circumstances pertaining to the requirement.

(3) The estimated value of the requirement shall be the macriterion in
determining the choice of procurement method and the choice shall be made in
accordance with the guidelines.

55. (1) Except as provided for in these Regulations, a procuring or
disposing entity shall use the open domestic bidding method.

(2) A procuring and disposing entity may request the Board for permission
to use a procurement procedure other than the open domestic bidding method
where the circumstances for the bid are not provided for under the provisions of
these Regulations.

(3) Theopen domestic bidding method shall beopento all bidders following
the advertisement of a bid notice in the Gazette and at least one newspaper of
wide circulation in Botswana.

(4) The Board, in consultation with the Ministerial Committee or the
District Committee, as the case may be, shall, in line with the provisions of the
procurement, determine the cost of bidding documents that are to be sold to
prospective bidders.

(5) Nothing shall prevent a resident foreign or international bidder from
participating in the open domestic bidding subject to registration requirements.

56. (1) The open intemational bidding method may be used in place of the
open domestic bidding where —

(a) optimal competition may be enhanced with foreign bidders’

participation;

(b) non-resident foreign bidders would increase value for money; or

(¢) the technical complexity of the procurement requirement requires the

participation of non-resident foreign bidders.

(2) An advertisement for the submission of bids for the open international
bidding method shall be published in the Gazette and in the appropriate foreign
or international publications or professional or trade journals with a wide
international circulation and shall be open to all bidders.

(3) The Board, in consultation with the procuring entity, shall, in line with
the provisions of the guidelines, determine the cost of bidding documents that
are to be sold to prospective bidders.

(4) Nothing shall prevent a domestic bidder from participating in an open
international bidding.
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57. (1) The restricted international bidding method may only be used with
the prior written authority of the Board, where —

(a) the supplies, works or services are available only from a limited number

of providers;

(b) there is insufficient time for an open bidding procedure due toan

emergency situation;

(¢) the estimated value of the procurement does not exceed the threshold

stated in the guidelines;

(d) other exceptional circumstances justify a departure from open bidding;

or

(e) foreign providers are included in the short-list of bidders.

(2) The invitation to bid under sub-regulation (1) shall be addressed to a
limited number of potential bidders without advertising the opportunity in a bid
notice in accordance with regulation 56 (2).

58. (1) The restricted domestic bidding method may be used where —

(a) the supplies, works or services are available only from a limited number

of providers;

{b) there is insufficient time for an open bidding procedure due to an

emergency sitnation;

{(c) the estimated value of the procurement does not exceed the threshold

stated in the procurement ; or

(d) other exceptional circumstances justify a departure from open bidding.

(2) The invitation to bid under sub-regulation (1) shall be addressed to a
limited number of potential bidders without advertising the opportunity in a bid
notice in accordance with regulation 56 (2).

59. (1) The quotations proposals procurement method may be used
where —

(a) thereis insufficient time for an open or restricted bidding procedure due

10 an emergency situation;

(b) the estimated value of the procurement does not exceed the threshold

stated in the guidelines; or

(c) other exceptional circumstances justify a departure from open or

restricted bidding.

(2) In quotations proposals procurement, a written bidding document is
addressed to a limited number of potential bidders without publicly advertising
the opportunity.

(3) A procuring entity shall obtain at least five bids as far as is practicable.

60. (1) The micro procurement method may be used where the estimated
value of the procurement does not exceed the threshold stated in the guidelines.

(2) In the micro procurement method, the selection of a supplier shall be
conducted on a sole supplier basis without competition and without the
requirement of the following —

(a) bidding documentation;

(b) written bid; and

(c) signed contract document.

(3) The procuring entity shall obtain any supporting document such as the
original copy of an invoice or receipt denoting the supplies procured and the
price paid and annotated with the name of the official procuring the supplies.



(4) The procuring entity shall be responsible for ensuring that value for
money is obtained to the extent practical under this procurement method.

(5) Any person responsible for micro procurement made under this
regulation shall report such procurement to the Ministerial Committee within
30 days of such procurement.

61. (1) The direct procurement method may be used where the selection of
supplier is conducted on a sole supplier basis without completion, such as
where —

{a) thereis insufficient time for any other procurement method due toan

emergency situation;

{b) the supplies, works or services are available from only one provider;

{c) anexisting contract could be extended for additional supplies, works or
services of a similar nature and no advantage could be obtained by
further competition, provided the prices on the extended contract are
reasonable;

(d) additional supplies, worksor services are required to be compatible with
existing supplies, works or services and it is advantageous or necessary
1o purchase the additional supplies, works or services from the original
supplier, if the prices of the additional contract are reasonable;

{e) itisessential or preferable to purchase additional supplies, works or
services from the original supplierto ensure continuity for downstream
work, including continuity in technical approach, use of experience
acquired or continued professional liability, if the prices on the
additional contract are reasonable; or

(f itis justified in the circumstances.

(2) Whendirect procurement is usedunder paragraphs {¢), {d) or {¢) of sub-
regulation (1), the value of the new supplies, works or services shall generally
be less than the value of the original or existing contract and the original contract
shall have been awarded through a competitive process.

{3) A procuring entity shall nse the appropriate documents, from the
documentation issued by the Board, modified as necessary for the requirements
of the procurement.

(4) A direct procurement contract shall be in writing in a contract form as
provided in the documentation referred to under sub-regulation (3).

(5) The procuring entity shall not commence any procurement process
under the direct procurement method prior to the Board signifying its —

(a) acceptance of the full justification given by the Contracts Committee for

the necessity for the use of method; and

(b) approval of use of the method.

(6) The procurement process, under direct procurement, shall be subjectto
the procurement requirements, as far as practicable, provided in Part ITI.

(7) The Boardmay award a bid for a procurement under this regulation if
it is satisfied that the procurement has been sufficiently demonstrated to be of
value for money.

Direct
procurement



PART VI — Procurement of Supplies

Policy of 62. (1) In this regulation, “policy of standardisation” means a policy of
standardisation  gyandardisation which has been approved by Cabinet as contained in a Cabinet
Directive currently in force.

(2) Aprocuring anddisposing entity shall notuse a policy of standardisation
for any of its procurementrequirements without the prior approval of the Board.

(3) The Board shall approve a standardisation policy for use by a procuring
and disposing entity, that has been approved by Cabinet in relation to the
proposed procurement activity and which shall be accompanied by statements
verifying —

(a) thetechnical, economic and logistical case for standardisation;

(b) the case for the selection of the proposed standardised supplies,

including their advantages over altemative supplies;

(¢) progections for future procurement of the object of standardisation;

(d) planstoensure transparency and value for money in the procurement of
the standardised supplies; and

(e¢) any other information relevant to the proposed standardisation policy.

(4) Upon due consideration of a recommendation made to the Board under
sub-regulation (2), the Board may —

(a) approve the recommendation; or

{b) reject the recommendation,
and state, in writing, the grounds for its approval or rejection thereof.

(5) An approval for the use of a policy of standardisation shall be for such
period as the Board may determine, after which period the policy shall be
reviewed by the Board.

(6) Where a procuring entity determines the need for the continued use of a
policy of standardisation after the period of approval has expired, the
Accounting Officer shall submit the following information to the Board, at least
14 days before such expiration, to support the application for continued use of
the policy —

(@) anupdatedtechnical, economic and logistical statementof the standardi-

sation, indicating any changes since the previous application;

(b) anupdated statement of the selection of the proposed standardised
supplies, including the advantages of such supplies over alternative
supplies, indicating any changes since the previous application;

(¢) theoriginal projections for procurement, the actual volume and value of
procurement during the period of the policy and projections for future
procurement of the object of standardisation;

(d) plans toensure transparency and value for money in the procurement of
the standardised supplies; and

(¢) any otherinformation relevant to the proposed continuation of the policy.

(7) The Board may approve or reject the application for the continued use of
the policy of standardisation, and where the Board rejects such application it
shall state, in writing, the grounds for such rejection.



63. The statement of requirements for the procurement of supplies shall be
defined by the specification of the requirements, and such specification shall
contain a complete, precise and unambiguous description of the supplies
required and shall include, where appropriate —

(a) ageneric, physical functional or performance description of the qualities,
including any environmental or safety features, required of the subject of
the procurement;

(b) dimensions, symbols, terminology, language, packaging, marking and
labelling of the supplies required; and

(c) the national or international standard, where available, or the standards
adopted and approved by the Board after consultation with the Botswana
Bureau of Standards.

64. Subject to these Regulations and the guidelines, bidding documents for

each individual procurement requirement for supplies shall specify the terms
and conditions applicable and any other information that may be required, and

shall be accompanied by the —

(a) specification and list of supplies required;

(b) level and form of bid security required, if any;

(c) level and form of performance security that will be required, if any;

(d) validity of bids required;

(e) bid submission method;

(f) currency or currencies in which bids are to be submitted;

(g) procedure for conversion of prices to a single currency for evaluation
purposes, including the source and date of exchange rates to be used;

(h) currency in which the contract price will be paid;

(i) payment terms, including any advance payment, stage payments or
payment retention;

(j) Dbasis of prices required, either fixed or variable, and if variable, the
method for calculating variations;

(k) method of payment;

() documentation required for payment;

(m) delivery terms required in accordance with INCOTERMS;

(n) delivery period required;

(o) inspection or tests required, if any;

(p) insurance policy or statement requirements, if any;

(g) warranty required, if any; and

(r) evaluation methodology and criteria.

65. (1) A pre-qualification for supplies shall be —

(a) setout in accordance with this regulation;

(b) open to all providers who shall be invited to participate by means of a
pre-qualification notice advertised in a newspaper of wide circulation in
Botswana; and

(¢) heldona givendate following the advertisement referredto in paragraph (b).

(2) Aprocuringentity shall use appropriate documents, issued by the Board,

for purposes of a pre-qualification for supplies in all the proceedings.

(3) The documents for the pre-qualification for supplies shall contain details

of the scope of the procurement and a clear statement of the requirements and
criteria for pre-qualification.
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(4) The pre-qualification period shall be no less than 14 days.

(5) A procuring entity shall require a provider to submit a written and sealed
pre-qualification offer of interest to bid.

(6) The bidder selected as a provider for a pre-qualification bid shall be the
bidder having the highest standard of capability and resources determined on
the basis of —

(a) experience and past performance on similar contracts;

(b) capabilities with respect to personnel, equipment and manufacturing

facilities;

(c) the financial position; and

(d) any other relevant criteria specified in the pre-qualification document.

(7) A procuring entity shall assess a pre-qualification submission in
accordance with the requirements and criteria set out in the pre-qualification
invitation document and determine the selection of providers in accordance with
such criteria.

(8) A procuring entity shall direct the invitation for a pre-qualification bid
to all providers who submitted a pre-qualification submission and who meet the
requirements of the pre-qualification criteria.

66. (1) A procuring entity shall use the least cost selection-supplies
evaluation method for the evaluation of supplies.

(2) Whereaprocuring entity determines that an evaluationmethod provided
in these Regulations would be more appropriate for a particular supplies
contract it intends to conclude than the evaluation method it is required to use,
the procuring entity shall request the authorization of the Board touse such other
evaluation method.

67. Except as otherwise prescribed in the form of contract included in the
tender documents, delivery terms shall be determined in accordance with
INCOTERMS and as may be specified in the guidelines.

68. (1) A procuring entity shall, where applicable, ensure that the following
inspection tests are carried out —

(a) inspection of supplies;

(b) sample inspection of items at a factory;

(c) witnessing of factory tests of equipment;

(d) operational inspection of on site tests; or

(e) inspection of quality control management systems.

(2) Where need is established for the inspection requirements referred to under
sub-regulation (1) the procuring entity may, for the purpose, engage a provider
under the methods and procedures providing for the procurement of services
and on such conditions as shall be determined by the value and complexity of the
inspection.

PART VH — Procurement of Works

69. (1) The statement of requirements for the procurement of works shall
be interpreted in accordance with —

(a) the scope of works;

(b) the bill of quantities; or

(c) both the scope of works and the bill of quantities.



(2) The scope of works shall contain a clear, unambiguous and precise
description of the works required and may include —

(@
@®
()
(d)
(e
¥])
®

0
70.

abackground narrative to the works required;

the objectives for the works required;

a list of specific tasks to be performed;

the supervision requirements and the line of authority to be followed;

specific administrative arrangements;

the duration of the works thatare to apply;

the standards required to be derived from -

(i) national or international standards, where available,

(ii) thestandards adopted and approved by the Board after consultation
with the Botswana Bureau of Standards, or

(iii) the relevant industry standards, as appropriate to the works; and

such other information as may be necessary to ensure a bidder has

sufficient information to submit a responsive bid.

Subject to these Regulations and the guidelines, bidding documents for

each individual procurement requirement for works shall specify the terms or
conditions applicable and any other information that may be required, and shall
be accompanied by the —
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specifications, drawings and bill of quantities;

level and form of bid security required, if any;

level and form of performance security required, if any;

validity of bids required;

bid submission method;

drawings or other documentation required;

currency or currencies in which bids are to be submitted;

procedure for conversion of prices to a single currency for evaluation
purposes, including the source and date of exchange rates to be used;
currency in which the contract price will be paid;

type of contract, including, but not limited to lump sum, time-based or
unit prices;

paymentterms, including any advance payments, stage payments or
payment retention;

basis of prices required, either fixed or variable, and, if variable, the
method for calculating variations;

(m) method of payment;

(m
(o)
®

)
)
)
71.
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documentation required for payment;
schedule of completion;
functions and authority of the engineer, architect or contract manager,
if any:
inspection or tests required, if any;
insurance cover required; and
evaluation method and criteria.
(1) A pre-qualification for works shall be —
set out in accordance with this regulation;
open to all providers, who shall be invited to participate by means of a
pre-~qualification notice advertised in a newspaper of wide circulation in
Botswana; and
heldona given date following the advertisement referred to in paragraph ().
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(2) A procuring entity shall commence a pre-qualification process for all
works tenders by using the Model Pre-qualification Guidelines and Model
Documentation issued by the Board.

(3) The documents for the pre-qualification for works shall contain details
of the scope of the procurement and a clear statement of the requirements and
criteria for pre-qualification.

(4) The pre-qualification period shall be no less than 14 days.

(5) A procuring entity shall require each provider to submit a written and
sealed pre-qualification offer of interest to bid.

(6) The procuring entity shallonly pre-qualify bidders who have the highest
standard of capability and resources determined on the basis of —

(a) experience and past performance on similar contracts;

(b) capabilities with respect to personnel, equipment and manufacturing

facilities;

(c) financial position; and

(d) any other relevant criteria specified in the pre-qualification notice.

(7) A procuring entity shall assess a pre-qualification submission in
accordance with the requirements and criteria set out in the pre-qualification
invitation document and determine the selection of providers in accordance with
such criteria.

(8) A procuring entity shall direct the invitation for a pre-qualification
bid to —

(a) all pre-qualification bidders who submit responses and who meet the

requirements of the pre-qualification; or

(b) the providers referred to in paragraph (a) together with such number of

bidders appropriate to ensure effective competition for the bid.

(9) A pre-qualification list shall be valid for a period not exceeding 12
months.

72. (1) A procuring entity shall use, as the basis of evaluation of works
tenders, either the —

(a) quality and cost method; or

(b) least cost method.

(2) Quality and cost based selection may be used where —

(a) the works are difficult to define in the bill of quantities; or

(b) specific operational considerations have a significant importance in the
success of the works, such as the —
(i) technical quality of management and workforce,
(ii) speed of mobilisation,
(iii) plant availability,
(iv) current workload; or
(v) other similar factors.

(3) Where a procuring entity determines that an evaluation method, other
than a method provided in these Regulations, would be more appropriate for a
particular works contract itintends to conclude, it shallrequestthe authorisation
of the Board to use such alternative evaluation method.



PART VIII — Procurement of Services

73. (1) The statement of requirements for the procurement of services shall
be interpreted in accordance with the terms of reference.

(2) The terms of reference shall contain a clear, unambiguous and precise
description of the services required and shall include, where appropriate —

{a) abackground narrative for the services required; e

{b) theobjectives of the services required togetherwitha list of targets tobe
achieved by the service provider;

{c) alist of specific tasks or duties to be performed;

(d) alist of material to be delivered at the end of the assignment or outputs
against which the achievements of the services can be measured;

{¢) the management reporting lines of the service provider to the procuring
entity;

() assignment duration, specific administrative arrangements and
reporting requirements that are to apply; and

{g) the relevant industry standards for approaching and implementing an
assignment.

74. Subject to these Regulations and the procurement guidelines, bidding
documents for each individual procurement requirement for services shall
specif'y the terms or conditions applicable and any other information that may be
required and shall be accompanied by the —

{a) terms of reference and expected input of key personnel, where

applicable;

{b) level and form of bid security required, if any;

(c) level and form of performance security that will be required, if any;

(d) validity of bids required;

() bid submission methodology;

() currency or currencies in which bids are to be submitted;

(g) procedure for conversion of prices to a single currency for evaluation
purposes, including the source and date of exchange rates to be used;

(h) currency in which the contract price will be paid;

(9) basis of prices required, either fixed or variable, and if variable, the
method for calculating variations;

(/) method of payment;

(k) type of contract and payment terms, including, but not limited to lump
sum, time-based or percentage contract and an indication of whether
advance payments are permitted;

(}) duration and timing of inputs;

(m) deliverables or outputs required; and

(n) evaluation method and criteria.

75. (1) A pre-qualification for services shall be —

(a) open to all providers, who shall be invited to participate by means of a
pre-qualification Notice, advertised in the Gazetteand in anewspaperof
wide national and international circulation; and

(b) held on a given date following the advertisement referred to in
paragraph (a).

(2) A procuring entity shall use appropriate documents, issued by the Board,

for purposes of a pre~qualification Notice.
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(3) TheNotice for the pre-qualification for services shallcontain details of —

(a) the scope of the procurement and a clear statement of the requirements

and criteria for pre-qualification; and

{b) astatement of the capabilities and resources required from the provider

in terms of the service contract.

(4) The Pre-qualification period shall be no less than 14 days.

(5) A procuring entity shall require each provider to submit a written and
sealed pre-qualification offer of interest to bid.

(6) The procuring entity shall only pre-qualif'y bidders whohavethe highest
standard of capability and resources determined on the basis of —

(a) experience and past performance of similar contracts;

{b) capabilities with respect to personnel, equipment and manufacturing

facilities;

{¢) financial position (excluding price quotations); and

{d) any other relevant criteria specified in the pre-qualification Notice.

(7) A pre-qualification list shall be valid for a period not exceeding
12 months.

76. (1) A procuringentity shall use an evaluation method provided in these
Regulations for the procurement of services.

(2) The quality and cost based selection evaluation method may be used for
professional services where the terms of reference are well defined and
prospective bidders have been selected on the basis of a pre-qualification
procedure.

(3) The quality based evaluation method may be used for professional
services for —

(@) highly specialised assignments for which —

(i) itisdifficult 1o define precise terms of reference and the required
input from the consultant,

(ii) the procuring entity expects each consultant to demonstrate
innovation in their bid, and

(iiiy prospective bidders have been selected on the basis of pre-quali-
fication procedure;

(b) assignments that have a high downstream impact and in which the

objective is to have the best experts; or

(c) assignments that can be carried out in substantially different ways, such

that bids will not be comparable and in which the value of the services
depends on their quality.

(4) The fixed budget selection evaluation method may be used for
professional services when the assignment is simple and can be precisely
defined, and when the budget is fixed.

(5) The least cost selection-services evaluation method may be used for
assignments of a standard or routine nature where well established practices and
standards exist.

{6) A procuring entity shall first obtain the approval of the Board before
using any other evaluation methodology.



PART IX — Administrative Review

77. (1) Aperson who is aggrieved by any decision of the Board or of any of

its committees, pursuant to matters arising under section 103 of the Act, may —

(a) submit acomplaintby following thereview procedures of the Board, set
out in regulation 78; and

(b) ifthat person is dissatisfied with the final decision reached when the

review procedures of the Board under paragraph (a) are exhausted, apply
to the Independent Committee for a review of the decision.

(2) The following matters shall not be subject to the review referred to in
sub-regulation (1) —

(a) the selection of a method of procurement;

(b) the choice of an evaluation procedure for such procurement;

(c) adecision by the Board or its committee to reject all bids; and

(d) arefusal by the procuring entity to respond to an unsolicited offer of an

interest to bid.
78. (1) A person who submits a complaint, under regulation 77 (1) shall do
80 in writing, to the Secretary of the Board.

(2) The complaint referred to in sub-regulation (1) shall contain particulars
of the precise grounds of the complaint and be accompanied by documentary
evidence of loss, in support any monetary claim.

(3) The Board shall cause the procurement proceeding in process to be
suspended immediately upon receipt of a complaint in terms of sub-regulation
(1) where —

(a) the Board has not made an award of a bid; and

(b) aletter has not been issued indicating the commencement of the

contract.

(4) No complaint shall be considered by the Board unless such complaint
is submitted within 14 days of the date the bidder comes to the knowledge of the
complaint.

(5) The Board shall inform all the bidders participating in the procurement
proceedings, to which the complaint relates, of the circumstances leading to the
complaint, as soon as possible after the receipt of the complaint

(6) Where the Board fails to arrive at a mutually agreed settlement of the
complaint with the bidder within 14 days of the submission of the complaint, a
dispute shall be declared, and the Secretary of the Board shall refer the dispute
to the Independent Committee stating the —

(a) reasons for the referral of the dispute; and

(b) grounds upon which the Board denies liability, where liability is denied.

(7) Where the Secretary to the Board fails to refer the dispute to the
Independent Committee, in terms of sub-regulation (6), the bidder who is party
to the dispute may, within 7 days from the date the Secretary was required to
have referred the dispute, refer the dispute to the Independent Committee.

(8) Any bidder whose interests are, or could be affected, by the review
proceedings, that may be held in relation to the complaint, shall have a right to
participate in the review proceedings.

(9) Anydecision onthecomplaint arrived atby the Board shall, within 5 days,
be furnished to any of the parties that participated in the review proceedings.
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79. (1) Upon receipt of a complaint under regulation 77, the Board shall,
immediately, forward a written notice of the complaint to the procuring entity
and such notice shall require the procuring entity to suspend any further action
in the procurement proceedings to which the complaint relates until the Board,
or where appropriate, the Independent Committee has settled the matter.

(2) A written complaint submitted under regulation 77, to the Board, shall
not be based on frivolous evidence or circumstances and shall contain a
declaration of contents, of which, if proven, demonstrate that where the
procurement proceedings are not suspended —

(a) the bidder will suffer irreparable harm;

(b) itis probable that the complainant shall succeed; and

(c) disproportionate harm shall be caused to the procuring entity or to the

other bidders.

(3) Thetotal period of suspension under sub-regulation (2) shall not exceed
60 days.

(4) Anydecisiontakenby the procuringentity and the Board and the grounds
and circumstances of such decision shall be made part of the record of
procurement proceedings to be kept by the procuring entity and the Board.

PART X — General

80. (1) Except as otherwise provided in the conditions of contract included
in the tender documents, a procuring and disposing entity shall place contracts
based on fixed and firm prices for a procurement that is to be completed within
12 months from the placement of the contract.

(2) A procuring and disposing entity may place contracts with a price
adjustment provision for procurement requirements that will not be completed
within 12 months from the placement of a contract.

(3) The Board shall provide procuring and disposing entities with advise in
connection with internationally accepted practices in relation to pricing
standards for differing procurement requirements.

81. (1) Any provision relating to price adjustment may be included in any
contract exceeding 12 months, where it is more economical for a procuring and
disposing entity to accept the inflation risk than to pay the additional cost for the
supplier to accept the risk.

(2) Where a price adjustment provision is included in a contract referred to
in sub-regulation (1), the method for calculating the adjustment, and any
restrictions or conditions on that adjustment, shall be clearly stated in the
bidding documents.

(3) Any price adjustment shall be calculated by use of pre-defined formula,
which separates the total price into components, such as labour, equipment,
material and fuel, which are adjusted by price indices specified for each
component:

Provided that if the payment currency is different from the source of the
input and corresponding index, a correction factor shall be applied in the
formula, to avoid incorrect adjustment.

(4) The formula referred to in sub-regulation (3), the price indices, any
correction factors and the base date for application shall be clearly stated in the
bidding documents and any resulting contract.

(5) The formula referred to in sub-regulation (3) and the price indices shall
be appropriate to the type of procurement and the source of the inputs and shall
use industry standards wherever possible

(6) Where no industry standards are, or other appropriate formula is,
available, a procuring and disposing entity shall use the sample formula
specified in the Fifth Schedule.



(7) Any request for price adjustment shall be submitted to the Board or its
committees not more than 90 days from the time the circomstances upon which
the price adjustment is based arise.

82. A bidding document andany resulting contract shall detail the payment
terms that shall apply, and the payment terms shall specify the —

(@) payment method;

() payment structure;

(¢) payment documents:

(d) payment period; and

(¢) payment currency.

83. (1) A procuringanddisposing entity shall agree with the provideron the
method of payment that shall apply to any resulting contract.

(2) Where a bidder proposes a method of payment, the bidder shall be
instructed to include the full costs thereof in the bid price.

(3) The method of payment shall be comprehensively defined in the
resulting contract including the payment of the costs associated with the method
preferred by the provider.

(4) The method of payment under any contractentered into in terms of these
Regulations shall be acceptable to the Bank of Botswana.

84. (1) A procuring and disposing entity shall consider and state in the
bidding documents and the resulting contract the payment structure for each
procurement.

(2) The structure and amount of payments shall be determined for each
procurement requirement by best practices, and such payment structures may
include —

(@) advance payments;

(b) stage (or phased) payments, which shall be linked to specific deliverable
or milestones and may be stated in percentage terms of the defined
amount or specific amounts;

(c) regular interim payments, which shall be linked to specific contract
events, such as installations or warranties; and

{d) retained payments, which shall be linked to specific contract events,
such as installation or warranties.

85. (1) Except, as otherwise specified by Government policy, and where
best practices dictate, no contract shall be entered into by a procuring and
disposing entity which require an advance payment.

{2) Except, as otherwise provided by Govemment policy, where an advance
payment is determined to be consistent with best practices, an advance payment
security shall always be required and the requirement for a security shall be
stated in the bidding document in accordance with regulation 30 (2) (e).

(3) Anadvance payment shall be recovered from subsequent payments due
to the provider, which shall be subject to reduction in equal installments over a
period not exceeding fifty percent of the contract period.

(4) An advance payment may be made for such activities as —

(a) mobilization costs in respect of the provision of works;

(b) start up costs in respect of the provision of services; and

(¢) certain circumstances in respect of the provision of supplies, such as
items that have to be specially or custom manufactured.

86. (1) Where the practices dictate, a contract may be entered into by a
procuring and disposing entity in which interim or stage payments are
permitted.
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Where interim or stage payments are permitted, they shall comply with

the following conditions —

(@

(b)
(©)

(@)

87.

payments shall be linkedto specific and verifiable deliverables, contract
events, time periods or work, which must be stated in the bidding
documents and resulting contract;

individual payments shall not exceed the cost or value of the deliverable,
time period or work to which it is linked;

paymentsmay require the provision of a payment security where, during
the delivery of the works, services or supplies, risk or title remained with
the provider; and

where a payment security is determined to be appropriate, the provisions
of regulation 30 (2) (e) shall apply.

(1) Where a procuring and disposing entity has determined that

retained payments are appropriate, the contract shall detail —

(@)
(b)
(©)

@

the percentage or amount of the total contract value to be retained;

the period or the event at which the retention shall be released; and
the documentation that shall evidence or certify the period or event in
paragraph (b).

A payment security may be permitted to be substituted for a retention

payment in accordance with regulation 30 (2) (e).

88.

(1) No payment shall be made to a provider or in respect of deliverables

due against works, services or supplies contracts without receipt of the
deliverables detailed in the contract.

@
(@

(b
(©)
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89.

Where a payment is made prior to receipt of deliverables —

a payment security shall always be required and the requirement for a
security shall be stated in the bidding documents;

the security shall be in a form and from an institution that is acceptable
to the Bank of Botswana;

the security shall be in the format provided by the Board and provided in
the bidding documents; and

the security provided by the provider shall be valid for an agreed period
beyond the final expected transaction date of the resulting contract or
expected release date, as appropriate.

(1) A procuring and disposing entity shall clearly state, in the bidding

document, the documents against which each payment is to be made.

@

The documents referred to in sub-regulation (1) may include, but not

limited to, documentation certifying the —

(@

(b
(0)
(d)
(e)
)
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(h)

delivery of the requirement or the receipt of the requirement by the
consignee in accordance with delivery terms of the contract;

itemized list of the requirements within packages delivered;

insurance coverage of the delivered items;

successful inspection of the delivered items;

origin or eligibility of the delivered items;

payment of particular costs specified in the contract, such as duties,
levies, taxes that may be due and payable by the provider on the
delivered items;

acceptance of installation or commissioning by the user of the delivered
items;

receipt of reports, manuals, guides, or other documentation required as
a deliverable against a contract;



{{) completion of works or services required against a contract; and

(/) receipt of payment due to sub-contractors.

(3) Paymentdocumentation from a providershall always require an original
invoice from the provider certifying the payment due.

90. (1) A procuring and disposing entity shall be responsible for organising
payment to be made to the provider within 30 days of the certification of
payment request.

(2) Except as otherwise provided in the tender document, the payment
period shall be 30 days of the date of certification of invoice.

(3) Except as may be otherwise authorised by the Board, no payment to a
contractor shall be ceded.

91. (1) A procuring and disposing entity shall ensure that all payment
requests are processed promptly within the payment period specified in the
contract.

(2) A payment request shall be made by a provider to a procuring and
disposing entity in accordance with the terms of the contract placed by the
procuring and disposing entity.

(3) Upon receipt from a provider, of a payment request, the procuring and
disposingentity shall, within 5 days of the date of receipt of the request,examine
thepayment request and ascertain if it is correct, accurate and in accordance with
the terms of the contract.

(4) If the payment request is correct, accurate and in accordance with the
terms of the contract, the procuring and disposing entity shall, within 5 days of
the date of receipt of the payment request, certify itfor payment and instruct the
competent official to make full payment in accordance with the terms of the
contract.

(3) If the payment request contains errors or discrepancies, is supported by
incorrect or incomplete documentation or is in any other way not in accordance
with the terms of the contract, the payment request shall not be certified as
correct, and no payment shall be made.

(6) A payment request which is not certified as correct shall, within 5 days
of the date of receipt of the request, be returned to the provider, detailing fully
the reasons the presentation cannot be certified for payment.

(7) Where a payment request has been returned, the provider shall be
entitled to present a new or amended payment request, which shall be treated in
the same way as the original payment request.

(8) The procuring and disposing entity shall be responsible for organizing
payment to be made to the provider within 30 days from the date of certification
of any payment request as correct, unless the payment has been varied in the
special conditions of the contract.

(9) A delay in payment to a provider shall attract interest at the prevailing
commercial bank overdraft rate or such rate as may be stated in the bidding
document, on a daily basis, for each day after the due date for payment.

(10) Notwithstanding the provisions of sub-regulation (3}, the querying by
a procuring and disposing entity of any part of a payment invoice from a
provider shall not delay payment of the unchallenged portion of the invoice to
the provider.

92. (1) A bidding document shall state any limitation on the currency of
bidding or the currency of payment that may apply to a procurement proceeding
or resulting contract.
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(2) Unless otherwise stated in the solicitation or contract documents, the

currency for bidding and payment shall be —

(a) Botswana Pula, for works, services and supplies originating in
Botswana; and

{b) thecurrency of the expense or the currency of the provider’s country, for
works, services or supplies originating outside Botswana or for
imported parts or components of works, services or supplies originating
outside Botswana, if such currency is a major trading currency.

93. Unless otherwise provided by the delivery terms stated in a bidding

document —

{a) acontract for procurement requirements that require export licences
shall be the responsibility of the provider, but the procuring and
disposing entity shall renderany assistance necessary for the provider to
process any application for export licences;

{b) acontractfor procurement requirements that require import licences
shall be the responsibility of the importer, but the procuring and
disposing entity shall render any certification necessary to the importer
to process any applications for import licences.

94. (1) A procuring and disposing entity shall ensure that insurance or
indemnity cover is arranged to cover each procurement requirement, and the
appropriate provisions shall be included in the bidding document and the draft
contract.

(2) Where applicable, insurance or indemnity cover shall be arranged with
Botswana insurance companies.

95. (1) Where acontract needs to be amended in order to change the original
terms and conditions, a contract amendment shall be issued to the provider.

(2) A contract amendment shall be prepared, approved and issued in the
same manner as the original contract and shall require the prior approval of the
Board or any of its competent Committees.

(3) Acontractamendmentshall be prepared by the procurement and disposal
entity.

(4) No contractamendment shall be issued prior to —

(@) approval being obtained from the Board or any of its competent

Committees;

(b) funding being committed in the full amount of the amended contract

price over the required period of the revised contract; and

(c) approval being obtained from all necessary bodies after the Board orany

of its competent Committees’ approval.

(5) A contract amendment for additional quantities of the same items shall
use the same unit prices as the original contract.

(6) No individual contract amendment shall increase the total contract price
by more than 15% of the original contract price.

(7) Where a contract is amended more thanonce, the cumulative value of all
contract amendments shall not increase the total contract price by more than
25% of the original contract price.

96. (1) Acontract variation or change ordermay beissued by the competent
official, without the Board’s or any of its competent Committee’s approval only
where the variation or change order is within the contingency element of a bid,
or such limit as the Board may allow.



(2) Notwithstanding the provisions of sub-regulation (1), any additional
funding required for a variation or change order shall be committed.
(3) A contract may be varied in accordance with a compensation event or the
issue of a variation or change order or similar document, as provided for in the contract.
(4) A variation or change order shall only be permitted in accordance with
the terms and conditions of the existing contract and shall be authorised by the
competent official, as defined in the contract.
(5) A contract which provides for a variation or change order shall include
a limit on such variation or change order, which limit shall not be exceeded
without the issue of a contract amendment.
97. Inthis Part —
(a) “contractamendment” means a change to the terms and conditions of an
awarded contract; and
(b) “contract variation” or “change order” means a change to the price,
completion date or statement of requirements of a contract to facilitate
adaptations to anticipated events or changes in requirements.

PART X1 — Disposal of assets

98. (1) All activities relating to disposal of public assets shall be carried out
in accordance with the rules set out in the Act, these Regulations and the
guidelines.

(2) The provisions of these Regulations, in respect of procurement, shall
apply to activities relating to the disposal of public assets, where appropriate.

(3) These Regulations shall not apply to public assets which are subject to
the provisions of the Public Enterprises Evaluation and Privatization Agency.

99. (1) A procuring and disposing entity shall maintain records
on its disposal proceedings of contracts management for a period of 7 years
from the date of a decision to terminate the disposal action, or the date of
contract completion, whichever is the later, except where a contract is on-going
or is challenged, in which case the records shall be kept for an additional year
after the completion of the contract or the settlement of the dispute, whichever
is the earlier.

(2) The following records of a procuring and disposing entity shall be open
to inspection by the competent authority during working hours —

{a) all recordsrelating to the disposal process;

(b) all records relating to contracts management;

{c) all records of the Board or any of its committees; and

(d) any records of the Accounting Officer which relate to disposal, contracts
management, disagreements with the Board or its competent
Committee, investigations of complaints or any other matter related to
the Act or these Regulations.

(3) Every disposal of public assets shall contain the following documents,

where appropriate —

(a) the request to initiate disposal proceedings;

{b) a copy of the published invitation notice, if any;

{c) acopy of the bidding documents and any amendments or clarifications
thereto, and any additional information such as an auctioneer’s
catalogue or general descriptive literature;

(d) the details of any visits to inspect the assets by potential bidders;

(¢) the records of bid openings;

(f) copies of all bids evaluated and any clarifications issued and responses
received;
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(g) the evaluation report, if any;

(7)) minutes of any meetings related to the disposal, including negotiations;

(i) the notice of award to the successful bidder, if any;

(j) the contract document, if any;

(k) all documents related to contract management, including, but not

limited, to receipt of payment records and handing over certificates;

(D) a copy of the update to the procuring and disposing entity’s assets

register;

(m) all correspondence between the procuring and disposing entity and

bidders, auctioneers or third party disposal agents; and

(n) all submissions to the Board or its competent committee and all

decisions related to the disposal method, approval of bidding
documents, approval of evaluation reports, approval of negotiations and
contract award, approval of contact documents and any decision to
suspend or cancel disposal proceedings.

100. (1) Assets to be disposed of shall be grouped in contracts or lots in a
manner which will attract the maximum possible competition.

(2) Where assets are to be disposed of through public auction, a procuring
and disposing entity shall maximize the number of assets to be disposed of at one
time in order to reduce the administration and transaction costs.

(3) A procuring and disposing entity may pool assets for purposes of
common disposal.

101. (1) The user department shall initiate the disposal process.

(2) Disposal requirements shall be documented using such format as the
Board may prescribe.

(3) Disposal of assets shall be approved by the Board or its competent
committee.

(4) Approval to commence disposal proceedings shall be evidenced by the
signature of the Accounting Officer on the standard form documenting disposal
requirements or by an official authorised by the Accounting Officer to so certify.

(5) A specific reference number shall be allocated to each disposal
requirement at the initiation stage, using the referencing system given in the
guidelines, and all documentation related to the disposal requirement shall state
the appropriate reference number from the asset register.

102. A procuring and disposingentity shall select one of the disposal methods
specified in this Part.

103. (1) A procuring and disposing entity shall obtain a valuation of the
assets to be disposed of, prior to the commencement of any disposal
proceedings.

(2) Notwithstanding the provisions of sub-regulation (1), no valuation of
assets is required where the cost of the valuation is likely to be in excess of the
money expected to be realized through the disposal process.

(3) Where required by existing legislation, the valuation of assets to be
disposed of shall be done by the competent authority.

(4) A procuring and disposing entity shall use the valuation of assets to
determine a reserve price, where appropriate, which shall be the minimum sale
price of the asset.

104. (1) Abiddingdocumentornotice and any information made available
to prospective bidders shall normally specify that the assets are sold on an “as is”
where “is” basis and shall disclaim all further liability after sale.



(2) Any additional information, such as an auctioneer’s catalogue, shall be
for information purposes only and shall not be considered as a bidding document.

(3) Notwithstanding the provisions of sub-regulation (1), a procuring and
disposing entity shall include as full a description as possible of the assets to be
disposed of and shall ensure that the information is accurate and not misleading.

(4) The description of the assets to be disposed of must address, where
appropriate, the risk and cost associated with the dismantling and removal of
assets upon conclusion of the disposal proceedings.

(5) No warranty shall be offered on the assets to be disposed of.

(6) Notwithstanding the provisions of sub-regulation (5), a procuring and
disposing entity may, in exceptional circumstances, offer a warranty on the
assets to be disposed of where the increase in the price received for the assets is
likely to be greater than any costs associated with providing the warranty.

105. (1) A bidding document shall be drafted using the standard form
issued by the Board.

(2) A bidding document shall include —

(a) a description of the assets to be disposed of;;

(b) a statement that the asset is sold on an “as is” where “is” basis or any

alternative basis for sale;

(c) the location of the assets and arrangements for potential bidders to

inspect the assets; :

(d) the deadline, location and method for submission of bids;

(e) the arrangement for the bid opening;

(f) the qualification requirements to be met by bidders, if any;

(g) the method for evaluating bids and awarding a contract;

(h) the conditions of sale, if any;

(i) the requirements for payment of the sale price and handing over

arrangements;

(/) astatementconfirming thattherisk and cost of dismantling and removal

of the assets shall be the responsibility of the successful bidder; and

(k) details of any reservation scheme in operation.

(3) A procuring and disposing entity may sell solicitation documents.

(4) Aprocuring and disposing entity shall record the issue or sale of bidding
documents using the standard form issued by the Board.

(5) A procuring and disposing entity shall publish public invitation notices
in at least one newspaper of wide circulation in Botswana.

106. (1) Where the solicitation of bids is by invitation notice only, the
period between the advertisement of the invitation notice and the date for
bidding shall be a minimum of 10 days to allow sufficient time for potential
bidders to inspect the assets.

(2) Where the solicitation of bids is by invitation notice and bidding
document, the advertising period shall be a minimum of 4 days.

(3) Where written bids are required, the bidding period shall be specifiedin
the section of the bidding document, taking intoaccount the following factors -

(a) the need to allow sufficient time for potential bidders to inspect the

assets prior to bidding;

(b) the level of detail required in the bids; and

(c) the time required for preparation and delivery of bids to the procuring

and disposing entity.
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107. (1) A procuring and disposing entity shall ensure that potential bidders
are offered a reasonable opportunity to inspect the assets to be disposed of
before the date or deadline for bidding.

(2) Anarrangementforthe inspection of the assets to be disposed of shall be
included in the invitation notice and in the bidding documents, where
appropriate.

108. (1) A bid may be either —

(a) oral, in case of auctions; and

(b) wrritten, in all other cases.

(2) Where a bid is written, the procuring and disposing entity shall require
the bidder to submit a sealed, written bid.

(3) Abidding document shall contain instructions to bidders on —

(a) the format and documentation required in a bid;

(b) the procedure for signing and authorizing bids; and

(¢) the number of copies of bids to be submitted, which shall be one original

bid, marked ORIGINAL, and a specified number of copies, marked
COPY.

109. (1) Where a bid is oral, the procedure for bidding shall be specified by
the auctioneer in accordance with normal auction practices.

(2) Where abid is written, it shall be submitted in a plain outer envelope,
securely sealed in such amanner thatopening and resealing cannot be achieved
undetected.

(3) Abidder may choose their preferred method of envelopée sealing, but the
procuring and disposing entity shall reject any envelope, at the opening, that is
unsealed.

(4) Abidding document shall contain instructions on the details of labeling
and references to be detailed on each envelope, which shall include at least —

(a) the disposal reference number;

(b) the name of the bidder;

(¢) the words “WITHDRAWAL” or “REPLACEMENT”, where bids are

being withdrawn or replaced; and

(d) the words “NOT TO BE OPENED BEFORE THE BID OPENING”.

110. (1) A bidder may withdraw a written bid at any time before the
deadline for submission of bids.

(2) A withdrawal of a bid shall be by submission of a letter notifying the
procuring and disposing entity of the withdrawal, which letter shall be
authorized and submitted in the same way as the bid.

(3) A withdrawal letter in respect of a bid shall be opened, read out and
recorded at the bid opening.

(4) A bidder who withdraws their bid may submit a new bid in accordance
with the provisions of the bidding document.

(5 A submitted bid may be amended at any time before the deadline for
submission of bids.

(6) Anamendment of abidshall be by the withdrawal of the original bid and
the submission of a new bid.

(7) Anoral bidshall not be withdrawn, except where a notice of withdrawal,
as provided forin sub-regulation (2), is given by the bidder to the procuring and
disposing entity within a period of 48 hours of the bidding.

111. (1) Where written bids are required, the receipt of bids and the bid
closing process shall be in accordance with the provisions of regulation 38.
(2)Every bid closing shall be recorded.



112. (1) Where written bids are required, the bid opening may be either by
way of —

(a) public bid opening; or

(b) non public bid opening.

(2) The bid opening process shall be in accordance with the provisions of
regulation 38.

(3) Every bid opening shall be recorded.

(4) Exceptwhere otherwise provided for in these Regulations, a procuring
and disposing entity shall not declare the best evaluated bid or contract award
at the bid opening or any re-bidding procedure.

113. (1) The evaluation of bids shall be based either —

(a) on price only; or

(b) on price and other factors, subject to sub-regulation (3).

(2) The evaluation of bids based on price only shall be the preferred
evaluation methodology.

(3) Additional factors may be taken into consideration in the evaluation of
bids, where —

(a) there are end-user restrictions;

(b) there are export restrictions; or

(c) there is need to attach conditions to the sale.

114. (1) Wherewritten bids have beenrequested and the highest priced bid
has been submitted by more than one bidder, the procuring and disposing entity
shall arrange a re-bidding procedure, where only the bidders who submitted
identically priced bids are invited to submit a revised bid.

(2) No bidder, other than those who submitted the identical highest priced
bids, shall be permitted to submit a revised bid or participate in the re-bidding
procedure in any way.

(3) The revised bid referred to in sub-regulation (2) shall contain a revised
price only, and the bidders shall not be permitted to change, in any way, the
terms and conditions, technical details, documentation or any other aspect of
their original bid, other than the price.

(4) Therevised bid shall be submittedin writing and sealed, in the same way
as the original bid.

(5) The bidders shall be given a reasonable period of time prior to the
deadline for submission of their revised bid.

(6) Where evaluation is based on price only in accordance with regulation
115, and it is reasonable to conduct and conclude the evaluation immediately in
the presence of bidders at a public bid opening, the procuring and disposing
entity may, if the bidders concerned so agree, conduct the re-bidding procedure
immediately.

(7) The bid opening procedure for the revised bids shall be the same as for
the original bids.

(8) Theevaluation ofthe revised bids shall be conducted inthe same manner
as the original evaluation, except that the prices contained in the revised bids
shall replace the original prices.

(9) Notwithstanding the provisions of sub-regulation (8), any second bid
which contains a price lower that the original bid price shall be rejected under
this regulation.

(10) Where identical highest priced bids are received during a re-bidding
procedure, a further re-bidding procedure shall be held in accordance with this
regulation.

(11) Where it is subsequently discovered that any error was made in the
original evaluation, including, but not limited to, errors in correcting arithmetic
errors or in the application of an exchange rate, and that bidders had not
submitted identical highest priced bids, the re-bidding procedure shall be
declared null and void and the revised bids shall not be taken into consideration.
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115. (1) Where the evaluation, in respect of an asset to be disposed of, is based
on price only, the contract shall be awarded to the bidder with the highest price.

(2) Where written bids are received, the evaluation team shall —

{a) correct any arithmetic errors;

(b) convert the bids to a common currency; and

(¢} compare the bid price with the valuation of the asset or reserve price,

where appropriate,

(3) Where it is reasonable to conduct and conclude the evaluation
immediately in the presence of bidders at a public bid opening, the procuring and
disposing entity may do so for the purpose of establishing whether the highest
priced bid has been submitted by more than one bidder and a re-bidding
procedure is necessary in accordance with regulation 114,

(4) Notwithstanding the provisions of sub-regulation (3), a procuring and
disposing entity shall not declare the best evaluated bid or contract award at the
bid opening or any re-bidding procedure.

116. (1) Where the evaluation is based on price and othesfactors, the
eligibility requirements or evalvation criteria and methodology shall be stated in
the bidding docoment.

(2) The eligibility requirements referred to in sub-regulation (1) shall be
evaluated on a pass or fail basis.

(3) A procuring and disposing entity may include nationality as an
eligibility requirement.

(4) Compliance withother evaluation criteria shall be evaluated on a pass or
fail basis, wherever possible.

(5) Notwithstanding the provisions of sub-regulation (4), compliance with
other evaluation criteria may include an evaluation of the relative merits of each
bid in exceptional circumstances, but the use of such evaluation criteria shall be
fully justified and approved by the Board or its competent Committee prior to
the issue of the bidding documents.

(6) The evalvation under this regulation shall use the following
methodology —

(@) preliminary exatnination to assess the eligibility of bidders on a pass or

fail basis, rejecting any bidders who fail to meet the eligibility criteria;

(b) application of any other evaluation factors in the manner stated in the

bidding document;

{c) price evaluation to —

(i) correct any arithmeuc errors,
(ii) convert the bids to acommeon currency, if necessary, and
(iii) compare the bid price with the valuation of the assets or reserve
price, where appropriate.

(7} A recommendation for a contract award shall be in accordance with the
methedology in the bidding documents.

(8) A contract award shall be recommended to the bidder with the highest
price, which meets the eligibility requirements and passes the evaluation
criteria, subject to any reservations in regard to the valuation or reserve price,

(9) Notwithstanding the provisions of sub-regulation (8), where the
evaluation criteria include an evaluation of the relative merits of each bid in
acocordance with sub-regulation (5), a contract award shall be recommended to
the bidder with the best evaluated bid, in accordance with the methodology
stated in the bidding document.



117. (1) Wherebids are oral under the public auction method, no evaluation
team or evaluation report shall be required.

(2) Notwithstanding the provisions of sub-regulation (1), the name of the
successful bidder and the contract price shall be reported to the Board or its
competent Committee.

(3) Where written bids are received, the evaluation shall be conducted by an
evaluation team, in accordance with the provisions of these Regulations.

(4) Where bids are written, an evaluation report shall be produced and
submitted to the Board or its competent Committee for approval, prior to
contract award.

(5) Whereevaluationis on the basis of price only, the evaluationreport shall
detail —

(a) the price of each bid opened;

(b) the correction of any arithmetic errors and the conversion to a common

currency, if necessary;

(c) acomparison of the price of the bid with the valuation or reserve price,
if any, and an assessment of whether the bid price offers the best
available return for the procuring and disposing entity;

(d) astatement of the best evaluated bid;

(¢) arecommendation as to whether negotiations are needed prior to the
award of the contract; and

(f) arecommendation for an award of the contract or any reservations in
regard to the valuation or reserve price.

(6) Where evaluation includes factors, other than price, the evaluation report

shall detail —

(a) whether a bidder was eligible or not eligible;

(b) the results of the application of any other evaluation criteria relevant to
public interest;

(c) the price of each bid opened;

(d) the correction of any arithmetic errors and the conversion to a common
currency, if necessary;

(e) acomparison of the price of the bid against the evaluation criteria and
whether the bid offers the best available return for the procuring and
disposing entity;

(f) astatement of the best evaluated bid;

(g) arecommendation as to whether negotiations are needed prior to the
award of the contract; and

(h) arecommendation for an award of the contract or any reservations with
regard to the valuation or reserve price.

118. (1) Post-bid negotiations may be undertaken where —

(a) the highest bid falls short of the reserve price, valuation or anticipated

sale price of the assets; or

(b) there is a need to negotiate the conditions of sale.

(2) Following approval of the evaluationreport, the procedure for negotiation
shall be as follows —

(a) the evaluation team shall detail the nature of the proposed negotiations,

listing the points thatare to be clarified or discussed and the objectives
to be obtained in a negotiations plan;
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(b) theBoardoritscompetentCommittee shall approve the negotiation plan
prior to any negotiations taking place;

{¢) negotiations shall be held with the best evaluated bidder, with at least
three members staff of the procuring anddisposing entity present, except
that the members of staff of the procuring and disposing entity, at the
negotiations, shall not commit the procuring and disposing entity, to any
arrangement, but shall seek the approval of the Board its committees
prior to confirming any agreement reached;

(d) the negotiations team shall report, in writing, to the Board or any of its
committees on the achievements of the negotiations in relation to the
objectives of the negotiation document and shall submit minutes of the
meeting. The report shall state whether the negotiation objectives have
been substantially achieved and shall contain a recommendation to —

(i) proceed with the contractaward to the recommended bidder,
incorporating the agreements reached during negotiations,
(ii) revise the negotiation objectives and hold further negotiations, or
(iii) terminate the negotiations, reject the bidder and invite the next
ranked bidder for negotiations.

(3) The Board or any of its committees may —

(a) approve the recommendations;

(b) request further negotiations on specific points,

(¢) reject the recommendations and give reasons therefor; or

(d) cancel the negotiations in their entirely.

(4) The results of any approved negotiations shall be incorporated into the
contract document.

(5) If negotiations are commenced with the next ranked bidder, the
procuring and disposing entity shall not reopen earlier negotiations and the
original bidder shall be informed of the reasons for termination of the
negotiations.

119. (1) Under direct negotiation, negotiations are not permitted until after
a written bid has been received and evaluated.

(2) The procedure for negotiation, under direct negotiation, shall be —

(a) the procuring and disposing entity shall issue a written request for a bid;

(b) submission of a written bid shall be required;

(¢) theevaluation team shall evaluate the bid received for compliance with
the written invitation, compare the bid price with the professional
valuation and apply any other evaluation criteria;

(d)} the evaluation teamshall detail the nature of the proposed negotiations,
listing the points that are to be clarified or discussed and the objectives
to be obtained in a negotiations plan;

{e) the Board or any of its committee shall approve the negotiations plan
prior to any negotiations taking place;

(/) negotiations shall be held with the bidder, with at least three members of
staff of the procuring and disposing entity present except that the
members of staff of the procuring and disposing entity shall not, at the
negotiations, commit the procuring and disposing entity to any
arrangements, but shall seek the approval of the Board or any of its
committees prior to confirming any agreement reached;

{g) the negotiations team shall report, in writing, to the Board or any of its
committees on the achievements of the negotiations in relation to the
objectives of the negotiations document and shall submit minutes of the
meeting; and



{#) the Board or any of its committees may —

(i) approve the outcome of the negotiations in their entirety,
(ii) request further negotiations on specific points, or
(iii) reject and cancel the negotiations in their entirety.

(3) The results of any approved negotiations shall be incorporated into the
contract document.

120. (1) Where the best evaluated bid is less than the reserve price, the
Board or any of its committees, in consultation with the Accounting Officer,
may —

{@) obtain a further valuation from an independent source;

(b) negotiate the price with the best evaluated bidder;

{c) armrange for new bids to be submitted;

{d) use an alternative method of disposal, which is likely to obtain a higher

price; or

{e) sell the assets at the reduced price;

(2) Indeciding on the appropriate action to be takenunder sub-regulation (1),
the Board or any of its committees and the Accounting Officer shall take into
consideration —

(a) the difference between the best evaluated bid and the valuation or

reserve price; and

{b) the likely costs of the action.

121. An award of contract shall —

(a) inthe case of a public auction, be by a declaration of the successful

bidder at the time of bidding; or

(») inthe caseof all other methods of disposal, be by adecision ofthe Board

or any of its committees.

122, (1) Where a contract award is by a decision of the Board and its
competent Committee, a contract placement shall be by the issue of a contract
document to the successful bidder.

(2) The contract document shall be as specified in the bidding document.

(3) No communication, in any form, that would bind the procuring and
disposing entity to a contact with the provider shall be permitted prior to
approval of the award of contract by the Board or any of its committees.

{(4) The contract document shall include —

{a) the price to be paid by the successful bidder;

{b) any subsidiary, linked assets to be included in or excluded from the sale;

{c) the date for delivery or collection of the assets;

(d) who is responsible for transporting the asset;

(¢) the hand-over procedure and any documentation to be transferred;

(f) the mechanism and date for payment of the contract price; and

(g) who is responsible for any legal obligations linked to the assets.

(5) All contract awards shall be advertised by publication of a notice on the
procuring and disposing entity’s procurement and disposal notice board using
the specified format.

(6) Where a bidder fails to make payment, in accordance with the terms of the
disposal contract, the contract may be terminated, anda contract may be entered
into with the next best bidder, if such bidder is known.
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PART XII — Methods for disposal of public assets

123. (1) A procuring and disposing entity shall select one of the following

disposal methods —

{a) public auction;

{b) sealed bidding;

{c) direct negotiations;

(d) trade-in;

{e) transfer to another procuring and disposing entity;

(H conversion or classification of assets into another form; or

(g) destruction of assets.

(2) A procuring anddisposingentity shall, when selecting a disposal method

for an asset, take into account the following factors —

(a) the potential market value of the asset;

{b) thevolume of the asset;

{c) the number and location of potential bidders;

(d) the location of the asset;

(e} any restrictions on export or end-users;

() national security or public interest issues;

(g) legal or human rights issues;

(h) environmental considerations;

(i) the trade-in value of the asset; and

(j) the possibility of transferring the asset to another procuring and
disposing entity,

124. (1) Disposal by public auction shall be used where there is a high

volume of low value assets for which there is a large number of potential bidders
and there are no conditions, end-user or exportrestrictions attached to the sale,

(2) Disposal by public auction may also be used where —

{(a) thereis alarge number of potential bidders for unusual or high-value
assets; or

(b) thereis avariety of assetstobedisposedofin one location and an on-site
auction could be arranged to avoid transport costs.

128. Disposal by public bidding may be used —

{(a) for high-value or unique assets;

{b) for assets located in remote areas;

{c) for assets that have a geographically dispersed potential market;

{d) for assets with end-user or export restrictions attached to their sale; or

{¢) whereconditions need tobe attached tothe sale, or postbid negotiations
may be required.

126. (1) Disposal by direct negotiations may be used where —

{a) the marketis limited and a single buyer who is willing to pay the reserve
price has been identified;

{b) national security, public interest, legal or human rights issues or
environmental considerations are served by selling to a particular
company, group or individual;

(¢) apotential buyer is the tenant, occupier or the asset at the time the
decision to dispose of the asset is made and it would be reasonable to
give that person or body first option to buy the asset at the market rate;



(d) assets are located on a potential buyer’s premises on a hire or free use
basis and it would be reasonable to give that person or body firstoption
to buy the asset at the market rate.

(2) A detailed justification for the use of Direct Negotiation shall be
approved by the Board of the competent Committee prior to the commencement
of disposal proceedings.

127. (1) Disposal by trade-in may be used where the trade-in of surplus
assets to offset the purchase price of new items provides a convenient, economic
and efficient way to upgrade equipment.

(2) Notwithstanding the provisions of sub-regulation (1), trade-in shall not
be used where it would prevent the operation of open and fair competition or
reduce value for money in the procurement and disposal process.

128. (1) Disposal by transfer to another procuring and disposing entity may
be used where another procuring and disposing entity is able to make furtheruse
of the asset.

(2) The cost of disposal by transfer from one procuring and disposing entity
to another shall be agreed between the two procuring and disposing entities
concerned.

(3) The transfer referred to in sub-regulation (1) may be at no cost if it is
uneconomical to charge for the asset.

129. Disposal by conversion or classification of assets into another form
may be used —

(a) on grounds of national security or public interest, legal or human rights

issues or environmental considerations; or

(b) where the asset has no residual value in its current form, but some sale
value can be obtained through conversion or classification into another
form.

130. Disposal by destruction of assets is the least favoured method of
disposal, but may be used —

(@) onthe grounds of national security or public interest, legal or human

rights issues or environmental considerations; or

(b) where the asset has no residual value and it cannot be transferred to
another procuring and disposing entity or converted or classified into
another form with any value.

131. (1) The disposal process under public auction shall follow the disposal
process set out in sub-regulations (2) to (15).

(2) Any submission to the Board or any of its committees in respect of
disposal by public auction shall be made in such format as the Board may
prescribe.

(3) When undertaking disposal by public auction, the procuring and
disposing entity shall appoint a professional auctioneer to conduct the process
on its behalf.

(4) Any valuation of assets to be disposed of by public auction may be done
by the auctioneer, who will be responsible for disposing of the assets.

(5) Bids relating to assets for disposal by public auction shall be solicited
through a notification of public auction using such format as the Board may
prescribe.

(6) No formal bidding documents shall be issued in relation to assets for
disposal by public auction, and any additional information, such as an
auctioneer’s catalogue shall be for information purposes only and shall not be
considered a bidding document.

Conditions for
use of trade-ins

Conditions for
use of
disposal by
transfer to
another
procuring and
disposing .
entity

Conditions for
use of disposal
by conversion
or
classification
of assets into
another form

Conditions for
use of disposal
by destruction
of assets

Public auction



(7) Bids in relation to assets for disposal by public auction shall be oral and
the procedure for bidding shall be specified by the auctioneer in accordance
with normal auction practices. There shall be no minimum bidding period.

(8) Bids, at a public auction, shall be evaluated on the basis of price only.

(9) Negotiations shall not be permitted under the disposal by public auction
method.

(10) The contract shall be awarded to the bidder offering the highest price,
as determined by the auctioneer, and the successful bid shall be declared at the
auction.

(11) A written contract document shall not be required under disposal by
public auction.

(12) The successful bidder shall be required to pay at least 50% of the
contract price, immediately after the award of contract.

(13) The successful bidder shall be required to pay the balance of the
contract price within 5 days of the award of contract.

(14) Where a bidder fails to make payment, in accordance with sub-
regulations (12) and (13), the contract may be terminated.

(15) The disposal process followed for public auction, shall be based on
standard documentation approved by the Board.

Appointment 132. (1) When undertaking disposal by public auction, the procuring and
th;;?oneer disposing entity shall appoint a professional auctioneer to conduct the process

on its behalf, and such auctioneer shall be licensed.
(2) An auctioneer shall be appointed using the appropriate procurement
method for services, which method shall take into account such criteria as —
(a) the auctioneers’ commission rates;
(b) the locations of the auctioneers and transport costs for the assets to be
disposed of;
(c) the auctioneer’s facilities;
(d) the auctioneer’s ability to achieve optimum returns;
(e) the past performance and integrity of the auctioneer;
(f) the viability of the auctioneer’s business; and
(g) the provision of any performance bond in the format and form required
by the procuring and disposing entity
(3) The appointment of an auctioneer shall be confirmed through a written
contract, which shall include the following —
(a) the commission rate and any other fees payable to the auctioneer and
the payment terms;
(b) the method and timing for payment of proceeds to the procuring and
disposing entity;
(c) responsibility for and payment of any transport costs, including costs
for any assets returned unsold;
(d) thedate onwhich, orthe period within which, the auction will be held;
and
(e) the information and any conditions of sale to be included in the auction
notice, auctioneer’s catalogue or any similar document.
(4) The procuring and disposing entity shall ensure that a receipt is
received for all assets delivered to, or collected by, the auctioneer.
Public bidding 133. (1) The disposal process under public bidding shall follow the
disposal process set out in sub-regulations (2) to (13).



(2) Any submission to the Board or any of its committees in respect of
disposal by public bidding shall be made using such format as the Board may
stipulate in the guidelines.

(3) Bids shall be solicited by the publication of a public invitation notice
using such format as the Board may prescribe, indicating thatinterested bidders
may obtain the bidding document from the procuring and disposing entity.

(4) Bidding documents may be sold under public bidding:

Provided that the cost of the documents shall be calculated to cover only
the cost of copying and issuing the documents and shall not include any
element of profit for the procuring and disposing entity.

(5) The minimum bidding period under public bidding shall be 10 days.

(6) The procuring and disposing entity shall require the bidder to submit
sealed, written bids.

(7) The bid opening process shall be a public bid opening in accordance
with the provisions of these Regulations.

(8) Evaluation based on price only shall be the preferred evaluation
methodology under public bidding.

(9) Evaluation based on price and other factors may be used, in public
bidding, in accordance with these Regulations.

(10) Post-bid negotiations may be undertaken under public bidding in
accordance with the conditions and procedures in these Regulations.

(11) Contract award shall be by a decision of the Board or its competent
Committee in response to a recommendation from the procuring and disposal
entity.

(12) Contract placement shall be by way of issue of a contract document to
the successful bidder

(13) The standard documentation used and disposal process followed for
public bidding shall be in accordance with such format and process as the Board
may prescribe.

134. (1) The disposal process under direct negotiations shall follow the
disposal process set out in sub-regulations (2) to (13) of this regulation.

(2) Submissions to the Board or any of its committees, in respect of disposal
by direct negotiations, shall be made in such format as the Board may prescribe.

(3) A valuation shall always be obtained where an asset is to be disposed of
through direct negotiation.

(4) A bid, under direct negotiations, shall be solicited through the issue of a
written bidding document which shall be based on the appropriate standard
document.

(5) There shall be no minimum bidding period for disposal by direct
negotiation.

(6) The procuring and disposing entity shall require the bidder, under direct
negotiations, to submit a sealed, written bid.

(7) The bid opening process under direct negotiation shall be a non-public
bid opening in accordance with these Regulations.

(8) Evaluation based on price only shall be the preferred evaluation
methodology under direct negotiation.

(9) Evaluation based on price and other factors may be used, under
direct negotiation, in accordance with these Regulations.

Direct
negotiations



Trade-in

(10) Post-bid negotiations may be undertaken under direct negotiations in
accordance with these Regulations.

(11) Contract award shall be by a decision of the Board or its competent
Committee in response to a recommendation from the procuring and disposal
entity.

(12) Contract placement shall be by way of issue of a contract document.

(13) The standard documentation used and the disposal process followed
for direct negotiations shall be in accordance with such format as the Board
may prescribe.

136. (1) A procuring and disposing entity shall obtain a valuation of the
asset where the asset is to be disposed of through trade-in.

(2) Underdisposal by trade-in, the disposal process shall be an integral part
of the relevant procurement process and shall follow the procurement rules in
Part II1.

(3) Aprocuring and disposing entity shall, duringthe disposal process, use the
appropriate procurement method in accordance with the provisions of Part V:

Provided that the estimated trade-in value shall not be deducted from the
estimated value of the procurement in selecting the appropriate procurement
method.

(4) A procuring and disposing entity shall obtain an approval from the
Board or any of its committees to include the trade-in requirement in the
procurement prior to the commencement of the procurement proceedings.

(5) The bidding document and any invitation notice, where an asset is to be
disposed of through trade-in, shall clearly state that the procurement involves
a trade-in arrangement.

(6) Thebiddingdocument,wherean asset is to be disposed of through trade-in,
shall be drafted using the appropriate procurement document issued by the
Board.

(7) The advertisement of the opportunity, issue of solicitation documents,
bidding period and the receipt and opening of bids, where an asset is to be
disposed of through trade-in, shall be in accordance with these Regulations.

(8) The evaluation of bids where an asset is to be disposed of through trade-in,
shall be donein the appropriate methodology for the procurement requirement.

(9) The trade-in value offered for the asset to be disposed of through trade-in
shall be included in the financial evaluation only in the manner stated in the
bidding document.

(10) The evaluation of the trade-in offers shall be clearly stated in the
evaluation report.

(11) Where factors, other than price, need to be taken into account in the
disposal process, disposal by trade-in shall not be used.

(12) Negotiations may be permitted in accordance withthe relevantrules on
procurement.

(13) An award of contract shall be in accordance with the relevant rules on
procurement.

(14) The contract document shall be in the form of the procurement
document issued by the Board.

(15) Responsibility for contracts management of the procurement contract
and the disposal element shall be clearly defined within the procuring and
disposing entity, and where separate staff are responsible for each element,
they shall work together, as appropriate.

(16) The standard documentation used and disposal process followed in
trade-in shall be in accordance with such format as the Board may prescribe.



137. (1) Submissions to the Board or any of its committees in respect of
disposal by transfer to another procuring and disposing entity shall be made in
such format as the Board may prescribe.

(2) Where disposal is by transfer to another procuring and disposing entity,
the arrangements for the transfer shall be discussed and agreed between the two
entities.

(3) The agreement referred to in sub-regulation (2) shall include —

(a) the cost to be paid by the beneficial entity, which cost may be none if it

is uneconomic to charge for the asset;

(b) any subsidiary, linked assets to be included in or excluded from the

transfer;

(c) the date for the transfer;

(d) responsibility for transporting the asset;

(e) the hand-over procedure and any documentation to be transferred;

(H the mechanism and date for payment for any cost; and

(g) who is responsible for any legal obligations linked to the asset.

(4) The arrangements for the transfer to another procuring and disposing
entity shall be confirmed in writing using such format as the Board may
prescribe and such arrangements shall be approved and signed by the
accounting officers of both procuring entities.

(5) The recipient procuring and disposing entity shall issue an authorised
receipt of the assets to the originating procuring and disposing entity.

(6) The standard documentation used and disposal process followed for
transfer to another procuring and disposing entity shall be in accordance with
such format and process as the Board may prescribe.

138. (1) Submissions to the Board or any of its committees in respect of
disposal by destruction of assets shall be made using such format as the Board
may prescribe.

(2) Where disposal is by destruction of assets, the procuring and disposing
entity shall either —

(@) undertake the destruction itself; or

(b) identify the competent authority or an appropriate provider to undertake

the destruction.

(3) A procuring and disposing entity shall obtain approval from the
accounting officer prior to the destruction of an asset being undertaken.

(4) The method of destruction of an asset under disposal by destruction of
assets shall be appropriate to —

(a) the assets being disposed of; and

(b) the circumstances giving rise to the destruction, including any grounds

of national security or public interest.

(5) A signed certificate of destruction shall be obtained from the authorised
official within the procuring and disposing entity, competent authority or
provider and shall be kept as part of the record of disposal proceedings.
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FIRST SCHEDULE

CERTIFICATE OF AVAILABILITY OF FUNDS FOR PROCURING PURPOSES
{regulation 7 (4))

1. T the
Accounting Officer for the MiniStry of ...
et eereteresseeesereseatesaeseeaeettathet hatdes taseeaate st aeess oo srrsr et st sou erts do hereby certify that
funds amounting 1o P.......ccccinvinninicinincrveronnes

... (x) required for the
procurement activity stated in paragraph 2 helow are avallable by virtue of having been
provided for in the:

1.1, approved estimates for the year and forming part of the vote awarded by Parliament
ONTHE .o OF

1.2. draft estimates approved by Cabinet onthe .. as
evidenced by the attached statement of the Permanent Secretary, Ministry of Finance and
Development Planning.

2 The above stated funds are available to finance the procurement activity entitled
which is t0 the purpose of .......coeiicviciinriin e

CERTIFIED by the Accounting Officer (or his/her Authorised Representative)

1111 3R day Of vovverrernnnreiccncerosrassssnnsssccae- 200hennonne
Name Signature
WITNESS: .....ooiririirinisiinns
Name Signature
OFFICIAL STAMP:

Note: (x) the amount of the funds must be stated numerically and in words.



SECOND SCHEDULE
PROCUREMENT REQUIREMENTS

(regulation 27 (1))
' Procurement Number I
| Entity Name |  Department Name | Budget Year | Sequence Number | Bid Number | Contract Number |
I | | I | | |
| Subject of Procurement _ | | Location/Site I |
Ttem Description Quantity Unit of Measure Estimated Unit Cost Estimated Total
(A detailed description of the works, services or supplies Cost
N .
| ™ | I I I |
I | | ! I
Estimated Total Cost
Funds Availability .
| HeadNo. |  SubHead | mem | Description |
i | | | |

Signatures are required below to certify that (1) the works, services or supplies described above are required and thatthe statement of Requirements is accurate, (2) approval is
granted to procesd with the procurement and that (3) funds are available or budgeted for the requirement.

(1) (Confirmation of Need) (2) (Procurement requisition (3) Confirmation of Funding
(Originating officer) {Authorising Officer/Director Accounting Officer unless delegated

SIBHAIIE oo vesecsssresirnrcnnes

NAMEL . cverr i erenarsrrsasssrassossasssrnans

POSILION: .. .ccvervverrverrrsserervonrrone
DAle e everronrroersrnrinssormsormones s —ssesseaaanias




10.

11.

THIRD SCHEDULE

PRE-QUALIFICATION REQUIREMENTS
(regulasion 28 (4))

PARTI — CONTRACTOR’S STATEMENTS OF EXPERIENCE

Name of company/firm: ...

Contact person........ eens

Mailing address of company/firm:

Physical address of company/firm:
Telephone No. Fax Nou..oocuvecvnnecvsnenone.

State of organization: ............ . Date established: .........ccovevereeenceene
Any Licenses held:

Officers or principals of company/firm: ...........cccccovvviiniinnnns

[ITTITT TS T

. L LT T T L]

Have Principals ever had licenses suspended? If yes, attach explanation. ........c......
Has company/firm ever been suspended from a project? If yes, attach explanation. .........

Has firm ever been denied pre-qualification or disqualified from bidding public
procurement or asset disposal proceedings? ...........cc..ce... If yes, attach explanation.

Inthe past five years, has your company/firm filed a claim on public procurement or
asset disposal proceedings? Yes ............... NO v

Litigation? Yes ......... No ......... If yes, attach a brief explanation and results of each
claim or litigation.

In the past five years, has a claim been filed against your company/firm on a public
works project? Yes ........ wore NO .-

Litigation? Yes............. NO.otennee If yes, attach abrief explanation and results of each
claim or litigation.

Experience record of company/firm and staff (attach record which includes name,
position and years of experience).

B T T T LT T LT L LT PO PETSVRORN B T Y S T LT T T TP



12,

Provide the following information for all public works and private sector construction
pro;ects completed w1th1n the past f ive years formdmdual contracts over P100,000,

contam all the 1nformauon - List pleeC(S in
completed project first.

Name of Project and Location
Owner of Project

able. Attach additional sheets that
chronological order, most recently

Total Value of Construction (include contract award amount and any other charge)

Completion Date

Owner reference (include name, current phone no.,

and fax no.)

PART II — CONTRACTOR’S FINANCIAL STATEMENT
(The certificate of a Public Accountant must be attached.
Completed report prepared by Accountant may be substituted.)

STATEMENT DATE:
ASSETS
Current Assets .
1.  Free and unrestricted, cashon hand ..............cceveeeeee. P oo
2. Notes receivable .. " P.
3. Accounts reoewable from complc(cd contracts ........ OO
4. Sums earned on incomplete contracts .. P.
5. Other accounts receivable .............. P..
6.  Advances to construction joint ventures P.....
7.  Material in stock not included inItem 4 ............c.oos Prorevrvevrrccnennn,
8  Short term investment (realisable within a year ........ P...
9. VERICIES ...ov i eeerieererreenrnrrrerrrsssersessrrssesssssressssensranens Poerereeiiireenaes
10, Other CUrTent ASSELS ...vcvrvrvereesermrnereresrireesesserarssssassens P
Subtotal of Current Assets ............ P
Fixed and Other Assets
11. Land and Buildings ... wrteesrsessneisnasnessnsisones Paciisssieniissesnnes
12. Construction Plant and Eqmpmcnt P
13. Fumiture and FAXCUTES ........cccevveivvoreeeesvssrssrennens P..
14. Investments of a non-current nature .............cocccesvennes P
15.  Other NON-CWITENL ASSELS ...vvvverreerverriererrererrvreressassesaas Porerrcrrrcirene
Subtotal of Fixed and Other Assets ...........cecoveerceveeens P
Total of ASSets....ccccveerrverevrsrsaennens P..



LIABILITIES
Current Liabilities and Provisions

Notes payable.........cviininiiniiinisisssss Poiiniiinn

16. Accounts payable .... vemvsrnernersnse Plossveossessessasonase

17. Bank overdrafts/cash credit ......vevvervverenreverrnvensrnnn | RRRIOURN
18. Taxes, fees, rent, rates, etc. payable to public or local

Authorities vrervrenrsensnernes Prcoreceernecsrenans

19. Other current Habilities ........co.corveerrrcarrceerecrrecrrecrrennes Pt

Total of Current Liabilities .......cccocoeee Poverovrrerinncronnas

Other Liabilities and Reserves

20. Long-termloans and advances from banks................. P
21. Long-term loans and advances from others................ P
22, DEbBENIUIES.......ovorveerirrrercrmrecsmrecsmeosmresstossoassesseseesesesse | SR
23, BONMS....orecrtirernse e esesrestsestestessnnesnsnssnsasenss Peosevessasansassosaes
24. Real estate encUMDBIANCES .......ovvierervnvirissivssissesinssisnes P,
25. Equipment obligations secured by equipment .......... Poiiniinns
26. Other non-current liabilities.........coeivrvevnsisnisernsinins RO
Subtotal of Current Liabiliti v P
Capital and Surplus
28.  Capital Stock, Paid UP ....oecvmecrmecrmecnccosnoreosmsaresseoseses SR
29, Surplus (Or Net WOIth) ....ccceveveerierersnesterecsessaressaeesarees Prcvesrortoseeosesnens
30. Capital Reserves.........iininiiiiiniiinininns .P...
31. Other Reserves
Subtotal of Capital and SUrPIUS........ccevveermmrecrivieeicveneernreres Prevcvereennvennenenen

Total Liabilities and Capital ........coccovevvvvcenvneinninnrernoes Prvervevrcvnnnccennnces

Contingent Liabilities

32. Liabilities of notes receivable, discounted or sold .............ccc.ue. P
33. Liabilities on accounts receivable pledged, assigned or sold ...... Pu.ceccerererveranns
34. Liability as guarantor on contract or on accounts of others ........  Puoevereveerennnans
35. Other contingent liabilities ..., v P

Total Contingent Liability .......ccovivririnnirinns ST



PART III — CERTIFICATE OF PUBLIC ACCOUNTANT
(Certification prepared, signed and included in report prepared by Accountant may be

substituted.)
FOR AN AUDIT OF A FINANCIAL, STATEMENT, COMPLETE THIS PART.

I/we have examined the financial statement of........................

)
(Contractor) (Date)

Our examination was made in accordance with generally accepted auditing standards,
and accordingly included such tests of the accounting records and such other auditing
procedures as we considered necessary in the circumstances.

In our opinion, the accompanying financial staterent included on pages to
inclusive, sets forth fairly the financial condition of .............cccccuu...
.......... as of -
(Contractor) (Date)

in conformity with generally accepted accounting principles.

.............................................................

{Print Name of Firm) (Accountant must sign here)
o (Telephone .I(JL.l.rn‘ber) S (Llcense Number/state)
FOR TATEMENT, COMPLETE THIS PART

I/we have reviewed the accompanying financial statement of ..........cccoccrveeerrecrnns

verersrsisemsssnasarasenarsrsnsssassnsssrsaserasess@® OF voviniiitininiii e
(Contractor) (Date)

The information included in the financial statements is the representation of the

management of the above firm.

Based on (our) review with the exception of the matter(s) described in the following
paragraph(s), (we are) not aware of any material modifications thatshould be made to the

accompanying financial statement in order for them to be in conformity with generally
accepted accounting principles.

(Print Name of Firm) © (Accountant must sign here)

" (Telophone Number) " (License Number/state)



Note: This review consists principally of inquiries of management and appropriate
analytical procedures applied to this financial data. It is substantially less in scope than
an examination in accordance with generally accepted auditing standards, the
objectives of which is the expression of an opinion regarding financial statements as a
whole. Accordingly, we have not expressed such opinion.

Special note to Accountant:

The above certificate should be issued by an independent public accountant or statutory
auditors of the firm, who are not in the employ of the company/firm and not Directors,
Partners or co-owners of the company /firm.

FOURTH SCHEDULE

PARTI
QUALITY AND COST BASED SELECTION EVALUATION STAGES
(regulation 43 (3))

STAGE ONE — Evaluation
The evaluation of a bid shall be conducted, following the opening of a technical bid, by —

(a) conducting a preliminary examination to determine whether or not a bid is qualified
and to determine its responsiveness to the terms of the bidding document; and

(b) failing and eliminating from further evaluation a bid determined to be non-responsive
and non qualified.

STAGE TWO — Technical Evaluation

1,  The technical evaluation of a bid shall be conducted by means of —
(a) evaluating each bid against the technical evaluation criteria;
(b) marking, on a scale of 1 to 100 each criterion; and
(c) weighing of the marks atiained by each technical bid and recording them as
technical scores.

2. (1) The technical evaluation of a bid shall be conducted in accordance with the following
procedure —
(@) theprocuringentity shall normally divide the criteria into sub-criteria to assist in the
assessment of technical bids;
{b) each bid shall be compared to the minimum qualifying technical mark, and a bid
which does not reach the minimum shall be eliminated from further evaluation;
(¢) thebidding document shall state thetechnical evaluation criteria, the weights and the
minimum qualif ying mark;
(d) the procuring unit shall prepare a technical evaluation report of the technical bids
received and such report shall —
(i) substantiate the results of the evaluation,
(ii) describe the relative strengths and weaknesses of the bids,
(iii) indicate which bids are recommended to proceed to the cost evaluation, and
(iii) be approved by the evaluation committee prior to the cost evaluation;



{e) the following weights are indicative, under paragraph 1 {¢), and may be adjusted to
the specific circumstances of the procurement —

Specific experience: 510 10 points
Methodology proposed: 20 to 50 points
Key personnel: 30 10 60 points
Transfer of knowledge: 0 to 10 points
Participation by nationals: 0 to 10 points
Total: 100 points

(N all records relating to the evaluation, such as individuval mark or score sheets
shall be retained until completion of the procurement.

A bidder who has secured the minimum qualifying mark shall be notified and be advised

of the date and time set for the opening of financial bids, in accordance with the

following —

{a) the opening date of financial bids shall not be sooner than two weeks following the
notification date;

{b) financial bids shall be opened publicly; and

(¢) the name of the bidder, the technical score and the bid price shall be read out at the
public opening.

STAGE THREE — Cost Evaluation

(1) A cost evaluation of a bid shall be conducted by reviewing the —
(a) financial bids to correct any arithmetic errors; and
(b) conversion of bids to a single currency as stated in the invitation to bid.

(2) For the purposes of evaluation, cost shall exclude local taxes, but shall include other
reimbursable expenses, such as travel, translation, printing of the report or
secretarial.
expenses.

(1) A bid shall be rated by giving a financial score of —

(a) 100 to the bid with the lowest cost; and

(b) an inversely score, proportional to the lowest bid cost, to other bids.
(2) Altematively a directly proportional cost or other methodology may be used in
allocating a mark for the cost, provided that such methodology is fully described in the
Invitation to Bid.

(1) The total score shall be obtained by —
(a) weighting the technical and cost scores; and
(b) adding the technical and cost scores together to obtain the combined score.

(2) The weight for the cost shall normally be between 10 and 20, but, in no case shall it
be greater than 30 points out of a total of 100.

(3) The weight for the cost score shall be chosen by considering the —
(a) complexity of the assignment; and
(b) the relative importance of the technical aspect of the bids.

(4) The method proposed for the weighting of the costs and technical scores shall be
stated clearly in the invitation to bid.



(5) The bidder obtaining the highest total score shall be recommended for an award of
acontract, subject toany negotiations that may need to be held, and such negotiations
shall be carried out in accordance with the provisions of these Regulations.

PARTII
QUALITY-BASED SELECTION EVALUATION STAGES
(regulation 45 (2))

STAGE ONE: — Preliminary Examination of Technical Bid

Following the opening of a technical bid, a preliminary examination shall be conducted

to determine —

(a) whether a bidder has qualified, on the basis of having passed or failed the selection,
for the bid; and

(b) the responsiveness of bids to the terms of the bidding document.

A bid that fails to qualif y or that is found to be non responsive to the terms of the bidding
document shall be eliminated from further evaluation.

STAGE TWO: Technical Bid Evaluated Against Technical Evaluation Criteria

A technical evaluation of a bid shall be conducted —

(a) to evalnate each technical bid against the technical evaluation criteria; and

(b) following the same method of evaluation as that utilised for the QCBS
selection.

(1) The Evaluation Committee shall prepare a technical evaluation report of the
technical bids received, which shall —
{a) substantiate the results of the evaluation;
(b) describe the relative strengths and weaknesses of the bids; and
(¢) indicate which bid is recommended to proceed to the Cost Evaluation.
(2) The technical evaluation report shall be approved by the Contracts Committee prior
to the Cost Evaluation.

STAGE THREE: — Cost Evaluation

A cost evaluation shall be conducted by the —

{(a) bidder who submitted the best evaluated technical bid being invited to submit
a financial bid, where only technical bids were submitted; or

(b) opening of the financial bid of the bidder who submitted the best evaluated
technical bid, where both technical and financial bids were submitted under
the dual envelope method.

The financial bid shall be negotiated by the procuring entity in accordance with the
provisions of these Regulations.
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PARTIII
FIXED BUDGET SELECTION EVALUATION STAGES
(regulation 46 (3))

STAGE ONE: Preliminary Examination

Following the opening of a technical bid, a preliminary examination shall be conducted

to determine —

(@) Whether a bidder has qualified, on the basis of having passed or failed the selection
for the bid; and

(b) the responsiveness of bids to the terms of the bidding document.

A bid that fails to qualify or that is found to be non responsive to the terms of the bidding
document shall be eliminated from further evaluation.

STAGE TWO: Technical Bid Evaluated Against Technical Evaluation Criteria

A technical evaluation of a bid shall be conducted —

(a) toevaluate each technical bid against the technical evaluation criteria; and

(b) following the same method of evaluation as that utilised for the QCBS selection.
(1) The Evaluation Committee shall prepare a technical evaluation report of the

technical bids received, which report shall —

(a) substantiate the results of the evaluation;

(b) describe the relative strengths and weaknesses of the bids; and

(c) indicate which bid is recommended to proceed to the Cost Evaluation.

The Evaluation Committee shall prepare and approve a technical evaluation report prior
to the commencement of a cost evaluation.

(1) Each bidder shall be advised of the date and time set for the opening of the financial
bids.

Financial bids shall be opened publicly and at the public opening there shall be publicly
read out the —

(@) name of the Bidder;

(b) technical score; and

(c) bid price.

STAGE THREE: — Cost Evaluation

A cost evaluation shall be conducted, and any bid that exceeds the budget shall be
eliminated.

Subject to any negotiations that may need to be held, the bidder who has submitted the
highest ranked technical bid, of bids submitted within the budget, shall be recommended
for the award of contract.

Negotiations shall be carried outin accordance with the provisions of these Regulations.



PART IV —LEAST COST SELECTION - SUPPLIES AND WORKS -
EVALUATION STAGES
(regulation 47 (4))

STAGE ONE: — Preliminary Examination

A preliminary examination of a bid shall be conducted to determine —

(a) whether abidder has qualified, on the basis of having passed or failed the selection
for the bid; and

(b) the responsiveness of bids to the terms of the bidding document.

A bid that fails to qualify or that is found to be non responsive to the terms of the bidding
document shall be eliminated from further evaluation.

STAGE TWO: Technical Evaluation

A technical evaluation shall be made to determine technical compliance with the
specification or scope of works in the bidding document, only for bids that have, in terms
of paragraph 1 of Stage One —
(a) qualified;
(b) been responsive.

Technically non compliant bids shall be eliminated from further evaluation.

STAGE THREE:. — Cost Evaluation

A cost evaluation only of technically compliant bids shall be conducted to —
(a) correct arithmetical errors; and
() convert bids to a common currency.

An evaluation committee may regard a bid as responsive or technically compliant if it

contains —

(a) minordeviationsthatdo not materially alteror depart from the characteristics, terms,
conditions and other requirements set forth in the bidding documents;

(b) errors or oversights that are capable of being corrected without touching on the
substance of the bid.

Any minor deviations shall be —

(a) quantified, to the extent possible;

(b) appropriately taken account of in the evaluation and comparison of bids; and
(¢) clearly stated in the evaluation report.

The evaluation committee shall prepare an evaluation report of the bids received, which
shall contain details of the —

(@) results of the evaluation;

(b) reasons for the rejection of any bids; and

(¢) recommendation for the award of contract.
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PART V
LEAST COST SELECTION - SERVICES - EVALUATION STAGES
(regulation 48 (3))

STAGE ONE: Preliminary Examination

A preliminary examination shall be conducted to determine —

{a) whether a bidder has qualified, on the basis of having passed or failed the selection
for the bid; and

{b) the responsiveness of bids to the terms of the bidding document.

A bid that fails to qualify or that is found to be non responsive to the terms of the bidding
document shall be eliminated from further evaluation.

STAGE TWO: Technical Bid Evaluated Against Technical Evaluation Criteria

A technical evaluation of a bid shall be conducted -
(@) to evaluate each technical bid against the technical evaluation criteria; and
(b) following the same method of evaluation as that utilised for the QCBS selection.

A bidder who does not secure the minimum qualif ying score shall be eliminated from the
evaluation.

The evaluation committee shall prepare a technical evaluation report which shall be
approved by the contracts committee prior to the cost evaluation.

(1) Bidders who have secured the minimum qualifying mark shall be notified and be
advised of the date and time set for the opening of the financial bids.

The opening date of the financial bids shall be adate two weeks after the notification date
referred to in sub-paragraph (1).

Financial bids shall be opened publicly, and, at the public opening, there shall be publicly
read out the —
(@) name of the bidder;
(b) technical score; and
(c) bid price.
STAGE THREE: Cost evaluation

(1) A cost evaluation shall be conducted by reviewing the —
(a) financial bids to correct any arithmetic errors; and
(b) conversion of bids to a single currency as stated in the invitation to bid.

(2) For the purposes of evaluation, cost shall exclude local taxes, but shall include other
reimbursable expenses, such as travel, translation, printing of the report or secretarial
expenses.

(1) Subjectto any negotiations that may need to be held, the bidder who has submitted
the highest ranked technical bid, of bids submitted within the budget, shall be
recommended for the award of contract.

(2) Negotiations shall be carried out in accordance with the provisions of these
Regulations.



PART VI
QUALIFICATION SELECTION EVALUATION STAGES
(regulation 49 (3)

- STAGE ONE — Expressions of Interest Evaluation
1.  The procuring entity shall —
(a) evaluate the expressions of interest together and with any supporting information;
) ::lict a bidder with the most appropriate qualifications and references, to whom the
contract is to be awarded.
2. The Evaluation Committee shall —

(a) prepare atechnical evaluation report of the expressions of interest received; and
(b) submit the technical evaluation report to the Contracts Committee for its approval.

3. The procuring entity shall not proceed to Stage Two of the evaluation procedure before
obtaining the approval of the Contracts Committee.

STAGE TWO - Cost Negotiations

1. Theprocuring entity shall request the selected bidder to negotiate the terms of the contract
for the provision of the services.

2. Negotiations shall be carried out in accordance with the provisions of these Regulations.
FIFTH SCHEDULE
(regulation 81 (6))

PRICE ADJUSTMENT FORMULA TO BE USED BY PROCURING ENTITIES WHERE
NO INDUSTRY STANDARDS ARE AVAILABLE

Prices payable to the supplier, as stated in the contract, shall be subject to adjustment during
performance of the contract to reflect changes in the cost of labour and material components in
accordance with the formula:

Pl1=Po(a+ bLl +cMl)- Po

Lo Mo
In which:
P1 = adjustment amount payable to the supplier
Po = contract price (base price)
a = fixed element representing profits and overheads included in the
contract price and generally in the range of 5to 15 %.
b = estimated percentage of labour component in the contract price
d = estimated percentage of material component in the cantract price
Lo Ll = Ilabour indices applicable to the contract on the base date and date

adjustment.



MoMI] = material indices for the major raw material as applicable to the contract
on the base for adjustment, respectively.

The coefficients a, b and ¢ shall be specified by the purchaser in the bidding documents unless
otherwise determined by the procuring entity. The sum of the three coefficients shall be one in
every application of the formula. The bidder shall indicate the source of the indices and the base
date indices in its bid. The base date is 30 days prior to the deadline for submission of the bids.
The date of adjustment is weeks prior to the date of shipment (representing
the mid-point of the period of manufacture).

Either party may invoke the above price adjustment formula subject to the following further
conditions:

Price adjustment will be applied only if the resulting increase or decrease is more than 2% of the
contract price.

No price adjustment shall be allowed beyond the original delivery dates unless specifically
stated in the extension letter. As arule, no price adjustment shall be allowed for periods of delay
for which the supplier is entirely responsible. The purchaser will, however, be entitled to any
decrease in the price of the goods and services subject to adjustment,

The total adjustment under this clause shall be subject to a ceiling of plus or minus ten 10% to
the contract price.

If the currency in which the contract price Po is expressed is different from the currency of the
labour and material indices, a correction factor will be applied to avoid incorrect adjustments
to the contract price. The correction factor shall correspond to the ratio of exchange rates
between the two currencies on the base date and the date for adjustment as defined above.

No price adjustment shall be payable on the portion of the contract price paid by the supplier as
advance payment.

MADE this 16th day of February, 2006.

B. GAOLATHE,
Minister for Finance and Development
Planning.
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